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Labour’s Still Not Decoded

Two reasons new GOl rules for factory hiring won’t produce full impact: retrenchment
is still constrained by firm size & too much bureaucracy will be involved in deciding
multiple minimum wages

Neeraj Kaushal, [ The writer teaches at Columbia University |

Pundits have pronounced the four new labour codes, notified by Centre last week, ‘revolutionary’. Several
trade unions have instinctively marked them anti-labour and vowed to carry out nationwide protests in
response.

Both are over-reacting. Surely, notifying labour codes five or six years after enactment cannot be greeted
as revolutionary. Surely, if 19 state govts have already increased the threshold of retrenching workers
without central govt permission to firms with less than 300 workers from the earlier threshold of firms
with less than 100 workers, notifying the same provision under the Industrial Relations Code cannot be
revolutionary. ‘Finally!” sounds like a more appropriate reaction.

Trade union leaders: note that the sky has not fallen with implementation of Industrial Relations Code in
19 states. Save your rancour and aggression for more important causes, otherwise, the public will start
calling trade unions anti-jobs and anti-labour.

Basing the Industrial Relations Code on retrenchment on firm size creates massive distortions. First, it
incentivises companies not to hire. They instead prefer to remain ‘dwarf. In India, according to the
Annual Survey of Industries data, 81% of all factories hire less than 100 workers and almost 90% hire
fewer than 200 workers. Second, threshold-linked restrictions discriminate against companies that hire
more workers.

Under the old rules, employers hiring fewer than 100 workers could sack all their 99 workers, but
employers who hired more than 100 workers had to seek permission to sack a single employee - and you
can forget that this permission would ever be granted easily. Yet, even the new ‘revolutionary’ limit of
300 workers is too low. Even if it encourages firms that chose to remain below the old threshold to
increase their hiring up to the new threshold, they would remain ‘dwarf compared to their competitors
in other countries.

This begs the question: why should retrenchment policies - or other policies for protecting workers - be
based on firm size? Firing a single worker in large companies is not a managerial choice, but an issue of
public interest where govt permission is mandatory. No wonder more industries want to either hire
contract workers or set up multiple entities, each below the permitted threshold size.
One positive aspect of the new code is that it allows state govts to raise the firm size threshold above the
national threshold. It offers states an opportunity to become really revolutionary if they want to attract
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investment. So, for now, let’s reserve the ‘revolutionary’ tag for state govts that have the courage to
increase, or even eliminate, the threshold.

There are aspects of the new labour code that are poor economics and retrograde policy practice. Take
the Code on Wages, 2019. The PIB release says: “Appropriate govts will determine minimum wages
considering workers’ skill levels (unskilled, skilled, semi-skilled, and high-skilled), geographic areas, and
job conditions such as temperature, humidity, or hazardous environments.”

Seriously? How many minimum wages will each state or city have? Four skill categories with six types of
job conditions - high temperature versus low temperature, high humidity versus low humidity; and
hazardous versus non-hazardous conditions.

That adds up to 24 minimum wages in every city or state. Since the new code will cover the entire labour
force, someone will have to categorise occupations into skill categories. Who will determine ‘hazardous
conditions’ across sectors, occupations, industries and geographies? And who will monitor the multiple
minimum wages that ‘appropriate govts’ are going to set up at the factory level?
Far from improving ease of doing business, if the wage code is actually implemented, it will add multiple
layers of govt interventions. But most importantly, the question we should be asking is, is it Centre’s job
to set wages across skill categories and industries? Will the Code on Wages, 2019 create a new Inspector
Raj?

Multiple minimum wages defy the purpose of a minimum wage, which should be easy to implement and it
should ensure that no one is hired at exploitatively low wages. It is clearly a subjective choice, but
generally societies should choose a minimum wage that is close to the entry wage for unskilled workers
who have no experience. If properly implemented, it will ensure that the minimum wage will not act as a
disincentive to hire. Let the market determine wages across-skills and labour markets.

The key issue in judging the new labour codes is will they nurture an environment conducive to the
growth of labour-intensive industries in the formal sector? Many have commented that the Employees’
Provident Fund provisions of the new codes will raise the operational costs of hiring workers. That may
likely have a dampening effect on creating new jobs. True, flexibility of retrenchment, simplification of
the codes, and reduction in returns and licences will lower the cost of new hires, and in turn increase
hiring. Yet, the overall impact is more likely to be negative than positive. Hold your cheers.
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Fighting the fire
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COP30 sought to change the narrative by stressing on ‘implementation’
Editorial

The 30th edition of the Conference of Parties (COP) concluded in Belem, Brazil, a city chosen for its
proximity to the Amazon rainforest. The symbolism was high this year. It is 10 years since the Paris
Agreement was signed by 195 countries — a pact to ensure that the globe did not heat up beyond 2°C of
pre-industrial times and, as far as possible, contain it to 1.5°C. That was a goal easier stated than done;
2024 ended up being the first time that temperatures breached the 1.5°C territory though it will require
several more such transgressions for 1.5°C to be the ‘new normal’. In all the years since, COPs have been
about systematically getting all countries to move on the path of restructuring their economies away
from their fossil-fuel hardwiring; apportioning responsibility — and finance — in ways to actualise these
goals, and finally work towards addressing the damage that climate change had already done to societies,
livelihoods and ecologies. While there has been success, in that most countries — even the United States
— recognise that renewables are the future of energy, it has been challenging for countries to execute the
transformation while also growing their economies and keeping their competitive edges sharp. This has
led to the formation of the two broad blocs — one led by developed countries and affiliated allies that has
pushed for hard targets and road maps to phase out fossil fuels, and the other by developing countries or
petro states who reject such prescription and demand more money and action from the developed
countries.

The Brazil COP sought to bring a change in the narrative by stressing ‘implementation’, and reminding
the world that multilateralism and ‘mutirdo’ (coming together) were indispensable to the Paris
Agreement. While the absence of the U.S. weakened the developed country blocs, this year saw greater
thrust on topics such as ‘adaptation’ and ‘just transition’ — concepts that acknowledge the everyday
effects of climate change and stress practical preparatory steps and finance pledges to help countries
burnish climate defences. India, which has been one of the prominent voices for developing country
coalitions, was welcoming of the Brazil Presidency’s acknowledgement of concerns but did not declare its
updated Nationally Determined Contributions (actions on adopting clean energy). The COP’s negotiation
process often leaves one wondering about the net gains made, given that pollution, deforestation and
climate denialism seem more voluble and visible but, as it is often said, this is humanity’s only
opportunity to mitigate a cataclysm of its making.

Date: 27-11-25

Presidential opinion versus the federal structure

The 16th Presidential reference could endanger the will of the people

Randeep Singh Surjewala, [ is Member of Parliament (Indian National Congress), Rajya Sabha and
an Advocate of the Supreme Court of India. ]

In the journey of every nation, there comes a moment where institutions must stand up as solid
guardrails to defend what is intrinsic to the foundational values of the nation-state. Because, if the
foundational principles are allowed to crumble, the remaining structure will wither away. Further, the
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institutions which sanction such an obliteration of core ideas, almost always meet the same end. Once the
tree falls, the branches cannot survive.

The Supreme Court of India has done just that, while answering the 16th Presidential reference on the
powers of Governors and the President of India. The core philosophy of federalism, ingrained in India’s
Constitution, lies eroded and buried. The States will gradually become shadow Union Territories with
Legislatures but dependent on the dictates of those in power in the central government. Federalism is a
vital safeguard in addition to being part of the basic structure of the Constitution. Sounding the death
knell for federalism would precipitate the absolute dominion of the Government of India over the
remaining institutions that seek to control, regulate and quash arbitrariness and the autocracy of those in
power at the Centre.

Equal partners

Under the constitutional scheme, the Union and States are equal partners, with the Government of India
being only ‘first among equals’. States are not subservient to the Union Government, nor are they
secondary appendages, bound by the diktats of the Government of India. In fact, in all areas in the State
list (such as land laws and law and order), they enjoy complete autonomy. Any other understanding of
federalism in the Indian context would disrupt and violate the constitutional scheme envisaged by the
framers of the Constitution.

If Bills/laws passed by the State Legislature are going to be kept pending by the Governor for months and
then returned to the Legislature for ‘reconsideration’, and on reaffirmation by the Legislature then
reserved for the assent of the President, it would effectively mow down an ‘elected Legislature’ before the
whims of an ‘unelected Governor’. This is the very anti-thesis of democracy.

Governors are appointees of the ruling party at the Centre, who, more often than not, act on the whims of
those in power in the Government of India and even actively accommodate their political agendas. This is
a reality that cannot be ignored or wished away.

Therefore, the scales of federalism and democracy must be weighed between what the Supreme Court
calls the “unwritten and undefined powers” of an unelected Governor, acting to serve the political agenda
of the Government of India vis-a-vis the mandate of an elected State Government and Assembly reflecting
the will of the people of that State. How then can Governors be permitted to overrule the will of the
people of the State?

Once the Legislature has passed a law, a timeline on the exercise of the powers by the Governor, under
Article 200 of the Constitution of India, has to be read therein to bring it in conformity with the principle
of federalism, which is part of the basic structure. This is not just harmonious but also imperative in the
current climate of unprecedented administrative excesses. The two-judge Bench in the Tamil Nadu
Governor’s case (the decision which led the President to seek an opinion) understood this and prescribed
finite and reasonable timelines accordingly.

What the touchstone is
The power of the Governor has to be tested on the touchstone of reasonableness, i.e., a reasonable time to

think through and decide on the Legislation. If this timeline is not read, the Governor will become an
unelected despot over an elected Government.
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Let us not forget that fairness, reasonableness and non-arbitrariness are the threads that run through the
veins of our Constitution, and especially Part III which protects citizens against a wayward state. If you
anoint unelected Governors or even the President of India as unbridled monarchs over elected
governments, the entire edifice of the Constitution will start to crumble.

“Judicial Review” is also a part of the basic structure of the Constitution. No authority, howsoever high it
may be, including Parliament, can ever say that its actions will not be tested by judicial review.

The exercise of powers by the Governor or the President of India cannot remain alien to the principle of
judicial review. The office of Governor or the President of India is not bigger than Parliament. Even
Parliament cannot escape judicial review for its actions. So how can the Governor or the President of
India claim immunity from judicial review, especially when they are creations of the same Constitution?

The theory of ‘limited direction’ propounded by the Court goes against the grain of the constitutional
scheme, the doctrine of federalism, the doctrine of reasonableness enshrined in Article 14, the doctrine of
judicial review and the principles of fairness and justice.

To give such unbridled power to the Governor and the President to keep important pieces of legislation
pending for long periods of time, so as to defeat the very purpose thereof, cannot be accepted. This is
tantamount to giving Governors a pocket veto and holding States captive to the whims of Governors (and
the President) and also keeping States perpetually embroiled in litigation before the courts in order to get
a direction for giving assent to every legislation. Ultimately, such an arrangement is constitutionally
unsustainable and democratically indefensible.

A weakening of the federal structure

The other problem with the opinion is that it does not take into account the broader context of the series
of designed attacks by the Centre on the federal structure in recent times. Here are some examples. First,
,the refusal by the central government to provide compensation to producing States for loss of Goods and
Services Tax, thereby effectively disincentivising efficiencies, revenue generation and good governance.

Second, cess collected exclusively by the central government being used as an excuse to deny sharing of
its revenue with the States.

Third, refusal by the central government to fully implement the devolutions recommended by the
Finance Commission.

Fourth, forcing States to adhere to a ‘one-size-fits-all’ conditions to central schemes and making them
conditionally applicable to States only on States agreeing to contribute up to 50% of the schemes
budgeted expenditure. This puts unprecedented pressure on their already stressed finances.

Fifth, weaponisation of money in the central kitty by providing financial support as a quid pro quo for
advancing the political agenda of the party at the Centre. The recent transfer of 310,000 to 1.21 crore
women in Bihar very close to the Bihar Assembly election 2025 or the grant of a special financial package
for Andhra Pradesh in the last Budget are two recent examples.

Sixth, misuse of the Central Bureau of Investigation/Enforcement Directorate/Income-Tax Department to
raid, browbeat, arrest Chief Ministers and Ministers and bring down Opposition governments.
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And, finally, to top it all, central control through the Governor’s fiat, which will be the ‘straw that broke
the camel’s back as far as federalism is concerned.

If this deep distortion of federalism is permitted to take root, the Union Government will command
unrestrained authority while States are reduced to mere administrative outposts. Democracy cannot
survive where the will of the people is held hostage to the whims of unelected constitutional
functionaries. It is imperative that citizens take notice, institutions reflect, and the Supreme Court
reconsiders. Because the preservation of federalism is the preservation of India itself.
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AfeheT I gR 1 =gt AT @1 Aier g & Fgr S gl
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