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Crimes against humanity and an obtuse Indian stance

India’s response to a ‘crimes against humanity’ treaty aligns with its aversion to the
Rome Statute and the International Criminal Court

Varsha Singh, [ Varsha Singh is Assistant Professor at the National Law University, Jodhpur,
Rajasthan |

On December 4, 2024, the UN General Assembly (UNGA) adopted a resolution approving the text of a
proposed treaty governing the prevention and punishment of crimes against humanity (CAH treaty). This
marks the beginning of the negotiation process among states for the conclusion of a CAH treaty. This
resolution comes five years after the International Law Commission submitted the draft text of the CAH
treaty to the Sixth Committee — the primary forum for considering legal questions in the UNGA. This
development is a landmark in the international community’s quest to combat impunity for CAH.

There is a gap in accountability

Alongside genocide and war crimes, CAH are among the grave international crimes which the
International Criminal Court (ICC), established under the Rome Statute, seeks to punish. Importantly,
genocide and war crimes are also governed by dedicated treaties, i.e., the Genocide Convention of 1948
and the Geneva Conventions of 1949, respectively. However, CAH are governed only under the Rome
Statute, which includes specific criminal acts such as murder, extermination, enslavement, deportation,
torture, imprisonment, and rape committed as part of a ‘widespread or systematic attack directed against
any civilian population, with knowledge of the attack’. CAH were first codified in the 1945 London
Charter establishing the Nuremberg Tribunal to investigate and prosecute the crimes committed in
connection with the Second World War, and later in the statutes of the International Criminal Tribunal
for Yugoslavia, and Rwanda. However, there is no dedicated treaty for CAH yet, creating a gap in terms of
accountability in the legal architecture of international criminal justice. There are three reasons justifying
the need for a CAH treaty.

First, the jurisdiction of the ICC covers a limited number of states, making it challenging to punish
perpetrators of CAH in non-member states. Second, the Rome Statute and the ICC only address individual
criminal responsibility. A dedicated CAH treaty would allow for holding states accountable under
international law for their failure to prevent the commission of CAH, as is the case with the Genocide
Convention of 1948. For instance, in 2019, The Gambia filed a case before the International Court of
Justice (ICJ) against Myanmar for alleged violations of the Genocide Convention against the ethnic
Rohingya population. A dedicated CAH treaty would create an obligation for state parties to adopt
administrative, legislative, or judicial measures to prevent the commission of CAH. Failure to meet this
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obligation could become the basis for the IC]’s jurisdiction if the CAH treaty so provides. Third, a CAH
treaty presents an opportunity to enlarge the scope of CAH to include, as suggested by various states in
the Sixth Committee, starvation of civilian populations, gender apartheid, forced pregnancy, the use of
nuclear weapons, terrorism, exploitation of natural resources, and crimes against indigenous
populations.

India’s stand

India is not a party to the Rome Statute and has consistently objected to the ICC’s jurisdiction over issues
such as the powers of the ICC prosecutor, the role of the UN Security Council under the Rome Statute, and
the non-inclusion of ‘use of nuclear weapons and other weapons of mass destruction’ as a war crime.
Further, India has argued that crimes committed only during armed conflicts — and not those committed
during peacetime — should be considered CAH. Moreover, India does not favour the inclusion of
‘enforced disappearance’ as an act that can constitute CAH. Instead, India advocates for the inclusion of
‘terrorism’ as an act amounting to CAH. India’s response to a CAH treaty aligns with its aversion to the
Rome Statute and the ICC. For the last five years, since 2019, India has consistently argued for an ‘in-
depth study’ and thorough discussion on the need for a dedicated treaty. India’s stance at the UNGA
reflects its scepticism that a CAH treaty might duplicate the already existing regime under the Rome
Statute. Further, India takes issue with the exclusion of ‘terror-related acts’ and the ‘use of nuclear
weapons’ from the definition of CAH in the proposed treaty. Most importantly, reiterating that it is not a
party to the Rome Statute, India has stressed at the UNGA that national legislations and the jurisdiction of
national courts are more appropriate fora for dealing with CAH and other international crimes.

Lead the way

Currently, India does not have domestic legislation prohibiting international crimes. In 2018, Justice S.
Muralidhar of the Delhi High Court in State vs Sajjan Kumar observed that ‘neither crimes against
humanity nor genocide have been made part of India’s criminal law, a lacuna that needs to be addressed
urgently’. Nonetheless, there is little or no debate on the need for such laws in the domestic legal and
policy spaces. The recent amendments to the criminal law were a missed opportunity to include these
crimes in the penal law. This is inconsistent with India’s own insistence on the primacy of national and
territorial jurisdiction for dealing with CAH. India should incorporate CAH and other international crimes
into its domestic law, even if it is not a party to the Rome Statute, and lead the way in ending impunity for
grave human rights violations — a role that befits a true Vishwaguru.
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The social character of scientific knowledge

In science, not knowing is ubiquitous. The problems arise when we don’t know, or
choose to overlook, where science ends and faith begins

Vasudevan Mukunth
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Many of us want to know how the SARS-CoV-2 virus originated. To
do that, right now we need to unravel its evolution from its bat
coronavirus ancestor by sequencing the genomes of animals and
viruses near the outbreak site and we need to effect China’s
cooperation to check whether SARS-CoV-2 could have ‘leaked’ from
a lab. Where the virus came from was once singularly important
because the answer could have pointed the way to avoiding similar
outbreaks in future. But today, there is good reason for this question
to take the back seat.

We don’t know where or how the virus originated. If it did in a lab,
we would have to re-examine how we regulate research facilities
and their safeguards and the manner of political oversight that
won't curtail research freedom. If the virus is au naturel, we would
have to institute and/or expand pathogen surveillance, eliminate wildlife trafficking, and improve social
security measures to ensure populations can withstand outbreaks without becoming distressed. But even
as these possibilities aren’t equally likely (according to scientists I trust), the origin of SARS-CoV-2 is less
important than it once was because the COVID-19 pandemic caused us to implement all these outcomes
to varying degrees.

SARS-CoV-2 isn’t special of course: it’s still difficult to conclusively say what really happened with many
things, scientifically. In 1977, a telescope in the U.S. recorded a signal from outer space that remains
strange to this day. We don’t have a physical explanation for the “spooky” result of an experiment Anton
Zeilinger and co. conducted in 1998. We lack a complete understanding of how general anaesthesia
works its magic on the brain. Not even their makers fully know how powerful Al models work the way
they do. No existing theory of nature can say what happens in intervals shorter than 10”(-43) seconds.

In fact, not knowing is ubiquitous. To quote philosopher Nicholas Rescher, “no one can say in advance
what questions natural science can and cannot answer.” But science communication has taught me not all
of us can know everything unless we invest considerable, perhaps even impossible, resources. Years ago,
the philosopher Daniel Sarewitz wrote an article that changed my relationship with science. He argued
that while we may know about the Higgs boson particle and that it gives other elementary particles their
masses, we can’t truly know any of this until we learn the complicated mathematics required to make
sense of it. Until then, we just have faith in the physicists who know. This relationship goes for most
technical information in our lives.

Science journalists like me communicate science by providing for scientists’ claims, to quote Rescher, “the
backing of a rationale that renders [their] correctness evident”, but I still demand a considerable amount
of faith from readers. At some point faith also becomes trust but trust still isn’t understanding. (This said,
the system of sanctions should they err provides a reasonable backstop for trust in scientists’ and
journalists’ work.) The general idea here is that you pick someone you trust and you believe what they
say to be true. Let’s call this the social character of scientific knowledge.

When people encounter a weighty concept scientists aren’t able to explain fully, the social character
becomes more apparent than it normally is. Some people trust impassioned scientists unwilling to
consider extra-scientific possibilities. Some lean towards authority figures who don’t trust science to
provide the answer. Historically, people have turned to faith in the face of the unknown. The problems
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arise when we don’t know, or choose to overlook, where science ends and faith/trust begins. Then we
fixate on answers that may never matter at the expense of answers that are already useful.
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