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India’s neighbourhood watch, past and present

In some instances, it was New Delhi’s missteps that affected it, while in others, it was a
case of events spiralling out of control.

T.S. Tirumurti, [ was India’s Permanent Representative to the United Nations, New York and,
earlier, Head of Division for Bangladesh, Sri Lanka, Myanmar and the Maldives |

While India’s neighbourhood seems to be in disarray, there are times when the country indulges in
unwarranted self-flagellation if things go wrong primarily because it credits itself a bit too much in its
ability to determine the outcome of events in its neighbourhood.

Change in a short span

Nearly 16 years ago, between 2008-10, in a span of just three years, epoch-making events unfolded in
India’s neighbourhood, ushering in democracy and promising much. This was a period which coincided
with this writer’s stint as Head of Division for Bangladesh, Sri Lanka, the Maldives and Myanmar in the
Ministry of External Affairs. India had played a positive catalytic role to further this process in its
neighbourhood.

In December 2008 in Bangladesh, after military rule under General Moeen U. Ahmed, Sheikh Hasina
became Prime Minister (2009) riding on the strength of a massive mandate, especially from women and
youth. In fact, then External Affairs Minister Pranab Mukherjee played a quiet “catalytic” role in the
holding of elections in Bangladesh, free of army interference. And, over 15 years, India and Bangladesh
forged a mutually beneficial partnership, with Ms. Hasina’s government displaying sensitivity to India’s
core interests.

In May 2009 in Sri Lanka, after 33 years of its existence, the group, the Liberation Tigers of Tamil Eelam
(LTTE), was finally defeated in no small measure due to India’s sustained engagement with Sri Lanka — a
role which has not been adequately acknowledged. Without the sword of the LTTE over India’s head,
India could look forward to closer relations with a united Sri Lanka.

In October 2008 in the Maldives, after 30 years of President Maumoon Abdul Gayoom’s autocratic reign,
the first multi-party democratic elections were held where Mohamed Nasheed took over as President.
India did its bit to stabilise this nascent democracy. In spite of ups and downs, the last three consecutive
elections have ushered in three different Presidents, showing the democratic maturity of the Maldives in
nearly 16 years.
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In 2010 in Myanmar, after 20 years of military rule, elections were held in which the military-backed
Union Solidarity and Development Party (USDP) came to power. Daw Aung San Suu Kyi was freed after
phases of of imprisonment. Subsequently, her National League for Democracy (NLD) had landslide wins
in 2015 and 2020, indicating a strengthening of democratic roots.

Even Pakistan elected a civilian government in 2008, sending President Pervez Musharraf into exile.

These developments gave hope that democracy, with all its imperfections, was taking root in India’s
neighbourhood. It is not a coincidence that the years 2008-10 also witnessed an exponential increase in
India’s development assistance to its neighbours, whether in the rebuilding of northern Sri Lanka or
extending the biggest ever line of credit to Bangladesh, of $1 billion, or in connectivity projects in
Myanmar or as budgetary support to stabilise the fledgling democracy in the Maldives. For once, India
could more than match China’s “chequebook diplomacy” in its neighbourhood.

The present situation
Moving to 2024, the neighbourhood looks almost unrecognisable.

Just when one thought that four consecutive elections in Bangladesh would make democracy irreversible,
Ms. Hasina’s government collapsed in August 2024 under the weight of its own democracy deficit, an
economic downturn and a violent quashing of student protests that anti-Hasina forces joined in later.
India was caught flat-footed. Could India have prevented it? Maybe yes, given that this happened over a
period of time. But it is difficult to decide how much a leader should be pressured to change course
without seeming to interfere in a country’s internal affairs, especially when there is appreciation of each
other’s national interests. While India’s bias toward Ms. Hasina is under the scanner, let us be realistic.
Individuals do matter in relations between countries as much as institutional links. But that did not
preclude India from maintaining regular engagement with Bangladesh’s Opposition, which it failed to do.

In 2022, Sri Lanka had its own “Bangladesh” moment when President Gotabaya Rajapaksa fled Sri Lanka,
unable to control a series of mass anti-government “Aragalaya” protests led mostly by apolitical irate
public and youth. Its democracy and the economy took a severe beating, the after-effects of which are still
being felt in Sri Lanka. Could India have anticipated it? It is very unlikely. But what India did in the
aftermath was commendable. India’s timely and generous bailout package of about $4 billion saved the
economy.

Since India has built bridges across the political spectrum in Sri Lanka, it is in a much better position,
irrespective of who comes to power in the forthcoming elections. India has even made peace with the
Janatha Vimukthi Peramuna, a right-wing party which has usually been anti-India in its stand.

In 2024, the results of elections in the Maldives caught India on the wrong foot as it nearly made the same
mistake as in Bangladesh — not anticipating President Mohamed Muizzu’s huge win and not having
engaged with him earlier. India is now making amends. However, what is noteworthy is that after
Maldives’ first elections when President Nasheed (2008-12) was in trouble without a majority in the
Majlis, India did not hesitate to “counsel” him on the importance of respecting the “coalition mantra”.
However, he was not persuaded and ended up losing his presidency. So much for India turning a blind
eye to the “mistakes” of its friends.
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In Myanmar, after three consecutive elections, the military took over yet again in February 2021, despite
the 2020 elections having given the NLD a huge mandate. Now, Myanmar’s military is riding a tiger and
unable to dismount, with the Opposition and ethnic groups gaining ground. The conflict is spilling over
into India’s north-east. It has renewed India’s dilemma on whether to stay with the military to protect
itself from insurgents using Myanmar soil or to side with the rejuvenated Opposition forces fighting for
change, since India cannot afford to lose Myanmar in this balancing act.

In August 2021, the Taliban forcibly captured power after two decades, turning the clock back in
Afghanistan. India had anticipated this and even cautioned the United States, but the U.S. kept its
“strategic” partner India out of its engagement with Taliban for fear of offending Pakistan. Now, India is
fending for itself from the fall-out.

And Pakistan saw its civilian government toppled in 2022, widely seen as at the army’s behest as in the
past.

New Delhi’s response as key factor

Hence, in some cases, India’s missteps and misjudgments have cost it to an extent, while in others, for no
fault of India’s, events have spiralled out of control. The crux is on how India has reacted to these
developments.

India has not done too badly considering that it bailed out Sri Lanka financially when Colombo needed
India the most; extended friendship and patience with the new Maldivian government to find its feet;
expressed willingness to do business with Taliban in Afghanistan to protect India’s geopolitical interests,
and re-extended the hand of friendship to an unstable but democratic Nepal after an attempt to pressure
Nepal boomeranged on India.

But Myanmar and Bangladesh, given their centrality to India’s interests, pose serious challenges —
Myanmar is veering toward a possible civil war and Bangladesh is struggling to get back on its
democratic feet. In both cases, going along with forces trying to keep democratic space open is India’s
best bet. In Myanmar, used as India is to an uneasy alliance of the army and NLD, India needs a different
approach with ethnic groups getting into this mix. With Bangladesh, India needs a new understanding
with parties, not all of whom are favourable to India and keep out external anti-India forces waiting to
take advantage of the situation.

In the midst of these upheavals, the importance of India’s robust developmental support becoming the
bedrock for fostering closer relations with its neighbours and their peoples is underestimated. Even the
Taliban hesitated to attack Indian projects over the last two decades since it benefited the people.

All these point to the fact that India requires more sustained engagement with its neighbours and in the
region, which is discovering that once the genie of democracy has been freed, it is difficult to put it back
in the bottle.
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Reforming the process of judicial appointments

Some countries have commissions comprising members of the judiciary and legal
academia, politicians, and laypersons to appoint judges. India could take lessons from
them.

Pradeep Mehta, [ Secretary General, CUTS International, a global public policy research and
advocacy group; and author of ‘Supreme Court and the Indian Economy’. Anuskha Kewlani of
CUTS International contributed to this article ]

In April, while 60 lakh cases remained pending at various High Courts, 30% of the seats remained vacant,
according to a report published by the Department of Justice.

Collegium system versus NJAC

The problem of appointment of judges, which is linked to the problem of pendency of cases, has always
been a matter of debate in India. Delays in appointments are often caused by a standoff between the
executive and the judiciary. This was exacerbated when the Supreme Court struck down as
unconstitutional the National Judicial Appointments Commission (NJAC) Act, 2014, and the 99th
Constitution Amendment, 2014, which sought to give politicians and civil society a final say in the
appointment of judges to the highest courts. The Court held that the collegium system, which is in place,
protects the independence of the judiciary. Since the world over, the judiciary is not the sole body which
appoints judges, this argument has always appeared weak.

Furthermore, the collegium system has frequently been criticised for its lack of accountability and
transparency, and the prevalence of nepotism. Parliament in its wisdom enacted the NJAC Act. The
proposed body would have replaced the collegium system. In order to give it credence, the NJAC was to
be headed by the Chief Justice of India, and include the Law Minister, two eminent persons, and two
senior judges.

The judiciary contended that the NJAC would give the government excessive control over selection of
judges, therefore undermining its independence. The Court determined that the NJAC may jeopardise
impartiality and objectivity in the appointment process, thus endangering judicial independence.
However, a number of legal professionals, including former judges, have argued that the NJAC is a better
system. If appointments of judges have to take place faster, we need to bring back the NJAC. Prior to any
plan being finalised, all relevant parties, including the judiciary, legislature, civil society, and Bar
Associations should be consulted.

Lessons from other countries

Upon reviewing the process of judicial nominations in other nations, we find that most of them are made
by a committee established by the administrative and legislative branches of government. For instance,
the Constitutional Reform Act, 2005, introduced by the U.K., established two Commissions for the
purpose of choosing candidates: one for the courts in England and Wales, and the other for the Supreme
Court. A 15-member commission, called the Judicial Appointments Commission, is designated to oversee
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the nomination of judges to the courts of England and Wales. It comprises the chairman, who is always a
lay member; six judicial members, including two tribunal judges; two professional members — they must
be a Barrister in England and Wales, Solicitor of the Senior Courts of England and Wales, or Fellow of the
Chartered Institute of Legal Executives, but both cannot hold the same qualification; five lay members;
and one non-legally qualified judicial member.

Many countries have switched to an appointments commission system. South Africa has a Judicial Service
Commission (JSC) that advises the President to appoint judges. The current JSC comprises the Chief
Justice of South Africa, the President of the Supreme Court of Appeal, a Judge President, the Minister of
Justice, two practicing advocates, two practicing attorneys, a professor of law, six persons designated by
the National Assembly, four persons designated by the President, and four permanent delegates to the
National Council of Provinces.

In France, the President of the Republic holds the constitutional duty to safeguard the independence of
the judiciary but does not directly select judges. Judges are chosen through a process involving the High
Council of the Judiciary (Conseil Supérieur de la Magistrature) or, in the case of lower courts, by the
Minister of Justice who may consult or receive advice from the High Council. These models, which
provide space to members of the judiciary, of legal academia, politicians, and laypersons, are progressive
appointment systems. India could take lessons from them.

Reworking NJAC

The NJAC was an elegant reform. It could have resulted in faster nominations of judges because of its
democratic structure. In its present form, the collegium system, under which the Chief Justice along with
four/two senior-most Supreme Court judges, recommend appointments and transfers of judges, is
opaque. No one knows what the criteria are to select judges. The system offers room for favouritism,
which could prevent competent and deserving judges from being appointed. Despite its supposed faults,
the NJAC can be reworked by taking into account the views of the judiciary, the executive, and civil
society, and the need to strike a balance between judicial independence and accountability.

The NJAC could provide a more efficient method of appointing judges, encouraging communication
between the arms of the state, and addressing some of the perceived drawbacks of the collegium system.
The way forward ultimately necessitates a nuanced strategy that balances the justifiable concerns of all
parties involved and guarantees that the new system will increase efficiency without jeopardising the
integrity of judicial appointments. Attaining this equilibrium is vital for maintaining the rule of law and
public confidence in the judiciary. In India, delayed justice is all too common and we need to think of
ways of preventing this.
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AT FHIHBIS HgedqoT | ch\mqﬂdlﬁsﬁaﬂﬁﬁ?ﬂﬁ%&ﬁ%ﬁﬁﬁg@ﬁ&%ﬁ%zﬁﬁ
QNYUT e geaefA & gurTHN HEr H1 Fg fecuoh 3 §1 ST R SAREfd @er A diva A & @ &
Fgl o Aol § U AFS dfad gl el & o =t & 6 & 99 g@3-g789 | 99+
=ararefielt garT 3R S W &1 Tt i well F ged Al H AYeRT THT W g #H ThEe
3 & &1 AT & 3ERET T AT Aol F decdl S W@ § S 4 3R FAS & A A ares @
ol &1 garer A% @aRa =a &1 A8 §1 38 gard g, At & @ee ded 31 | 3REt & A
alel # 3HeTH A gl SaedT &Il Hich A3 H G & T T&T YUHA 3Hd Yol ST W 8
safoT g 37 T AT AT & TR e gt @Ey A ARt & Womw g @ oyt & wer 3w
Thcll §1 Tl oI 871 TR @ Y& Bl & o Acdlol dgeR 3T 81 TWrEa 5 JFelt # 3R9 ey g sid
g, 3% fAuer & O 3R g & I FHRAN

Live
feccadial
s .COo0m

O

Date: 02-09-24

ATd ATFAER dOh F §H 9T AT STeldi TS

saiia f&gn, ( awee Ay )

| 3T dF & Se H To adelld o SH & gEl @
e A et 31T genfad AT €1 e, 3T A g #
Sl g ) e AN, T i s, ewnd. B
- FYRE, e e @ e @ g Hell S deheitent
- @ SMEr o # dhd €, deohdier &g, dfed SRl
 q9E S, AN AHGT GAST B deheieh | H HAA
| aaﬁﬂwm?ﬁvmaﬁsﬁswavﬁﬁmimaﬁﬁ?

FRGR g rdcgaedr & goifdd &, dfew @AW, o
TS 3R AT o off 721 &9 &7 7 @er# g1 # Jel 3 ad el d gal & @1 g, Fad g
SNaeT &l &1 9 al| Teh, TS &A1 IS B ARHNEGC & HEAGH e e o Ig qo W & gA
AN & b HT fhH RE 3UANT W Fehol €, TE TAT AT T H HYX & YoR $eThE (I3Ms) A
37Tl 8 T Slld ST ST 3culeehdl deldl T g1 WHH FeRfed UHS & e & ¢ ¥ gAY arel
g S PIMS o1 ofuel 3 gA ANl & @Y 3 e FHead [FoE H & G, S frdr 3o
HEhaAl & HY HA 81 GET, 3 AT CACHIA Toic gioT| AeH o aarn fh H8 9hR w9 T S 39 9
Toic o ofdl, S AN 3R & HH Flad A F&H g 34, 3T gA fhdy IJmEr &l Collfelsr aXd g, af &d
FS TY AT JTATSE WIMAT ISdl &1 3 arel el # vole &1 gARY 9l g WATHSATU WY ATAT-hIHH
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g ¢ 3R AR 3R O e, gled TIRE ot g X Y| deslidr & Sidiey &R S diel-veie &3
fe@er off @1 §1 I, Aived®X TS U AEd H SO A@fa" U U AiPeddX M| AT, 378
feFaeheerd Sl AIFedIR Tl T Af4E Ul o Gaiil & U 30 gof Secl §, W difed ads & v
TEH & TSFAER BT §, S9fh afdd ol U diredw # gifod qRone & i fSFAerdy Fueh i el
ITAT 3TYHI Teh TS HFISee THeRN, S Yl SHIE W ISR ¢Fd-ResT $X ¢Im| dter, 37asir Hifsar Hr
IS ST §| IMER & HAaeh, TS A% deheilen w161, dfewh dgl S OeT 8, Fifh Tg Sa= g AWM= &
9 ST & i A F81 dgrd ol g1 SeRfT TS ST §H FTIST AT AU AT H fAder & whd
g, a8 gg 3o 8, &y 8 A1 3T S A, A g ARfet v smwr drer fir ST o8, s Tl
P FART HINT THST T TR gl ST 3cUlGehdl H FaT Hifd 3T Thdl g, FAITh dd PITSIT 3T 9T &Y
FT Tehd ¢ I97dl, AT TS BT TR &1 ThalT| S27e TS drel 3UHUT Ugel & deik & 39y 8, W
I AT § fF TS BT ST & IMSHIA & ST 37197 gl 30 TIY & ST Sl s fear o
TR TT HT SHIE Tole o ol 3R TS TRIET BTcH & 9T gH ST AN THS gt R{eed
SEA| oI, 3T ALY AT FEYA HEN (HTIHRIN) AU Aey g HRHR (@S g S
dfeh SeRfea TS T dlehdilae deheileh §, FHIAT AT G HHAUNT SHAI FEAATT el ofdl, Al SqaHA
I BT TH A SR B, HAUNAT # TS HT FHS dG10 HI HER( aAcfed B & [AhfAT gl
gIal| |Icdl, TS @ AW HT Ueh o5 Follfd A gl SoRFel of@eh Jarel AT gIRT HT A=, ar
gl AfTeg, I MY AT WS 3N SAa-Hie@@hr & 3 AARTT o Hehll ¢l 3 Tollid &l a8
BT 3T FEd ol TeT ST FT I’ § 3@ gTeliteh, 3 RIS TATT FgT ST Fhdl §, W Toled ALS o
T 58 UR & Fad &1 G g, e AT & U3ns, SeRfed UNE TFHCT WAISl dTell dehelleh &ef
SIGaM, ST SEME g g2dl & HAST T G HR & Hehall| FHTAT, §H TIHS-GET Tofol T fo>m H BRA S
Sy
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