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The Economic TimEs e 130524
Hone In on Those Who Need Help Most

Stronger focus on economics for quota-shaping

ET Editorials

This week, the Supreme Court allowed state governments
to create sub-categories within SCs and STs, allowing
benefits of reservations to reach the most needy
subgroups within these categories. Economics doesn’t
provide ready answers to the question of how quotas, or
any other form of affirmative action, affect the incentive
structure in competitive environments. Both the
preferred and non-preferred groups can slacken their
effort, respectively, on account of necessity and futility.
Yet, there’s evidence to suggest a moderate degree of
discrimination among two sets of contestants can be
designed in public policy to improve incentives on either side of the divide. This causality, however,
breaks down if discrimination is stronger (more quotas) or if the contest is among multiple sets (more
sub-quotas). Each category of discrimination adds to the interplay of adverse incentives among all the
contestants.

The incentive to perform among the preferred group is negatively correlated to the emergence of an even
more preferred group within itself. The extra-preferred group will, on its part, have to be induced out of
its historical discrimination to match up to performance of the less-preferred group. The nonpreferred
group will have no reason to perform differently if the overall quota stays intact. The incentive structure
splinters with heterogeneous affirmative action. It splinters further when contestants are forced to
remain within preference groups. To retain its incentive structure, the top layer of the preferred group
must surrender its preference. A golfer’s handicap improves with his game.

Subdivision of quotas will have to be a dynamic process to accommodate mobility of the top and bottom
layers, and intermediate ones too. The process is an open auction of deprivation subject to judicial
review. This is complicated by the politics of preference among competing groups. The most deserving
groups may not have the political representation needed to secure their place in the hierarchy of
discrimination. Stronger emphasis on economics to establish disadvantage and degree of discrimination
it calls for could make the process less tricky. Effects on incentives must also figure in this decision
process.
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Mountain-Making Out Of Molehills by Police
ET Editorials

Minor offences are, by their very definition, minor offences. But the knack of our law-and-order
authorities frequently making a mountain out of a molehill seems to be a feature that goes with the
police’s other frequent shortcoming: making a molehill out of a mountain — that is, not taking serious
crimes committed seriously. Take the arrests of youngsters in Bihar and the separate questioning of a
bunch of boys in Gujarat last month ostensibly for waving Palestinian flags ahead of a Muharram
procession. The charge? ‘Attempting to disturb communal peace.’ Talk about the dangers of police
straitjacket profiling.

The arrests and questionings were made not on the basis of threat perceptions but solely on a complaint
against the video recording of the flag-waving. Supporting an ‘international cause’ by waving a
Palestinian flag isn’t even a ‘minor offence’. No discord was fomented. But the police — themselves
stating that the ‘boys had no idea of the conflict in faraway Gaza’ — overreacted against yet another set of
‘soft targets’ engaged in a ‘trending’ activity for many young people across the world.
Old-fashioned ideas of community policing and neighbourhood engagement makes sense. The police,
across states, need to be more connected with the communities that they serve. It helps reduce
antagonism between law enforcement and civil society, the two speak the same language, helps nip
criminals in the bud, and provides young people with a safe space to blow some steam and engage in
perfectly legit activities.
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Weakest first
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Allowing sub-quotas to least advanced among SCs deepens social justiec
Editorial

The jurisprudence of affirmative action has been evolving constantly. From a notion of formal equality
rooted in a general principle of non-discrimination, it has reached a point where the aim is substantive
equality. Reservation is no more seen as an exception to the equality norm, but as a deepening of the idea
of equality by embracing diversity and accommodation of those suffering from historical and social
disabilities. The latest Supreme Court judgment allowing States to classify Scheduled Castes (SC) into
groups and give preferential treatment to the weaker and more backward among them is in line with this
progression. By a majority of 6:1, the Court has rejected the idea that the SCs constitute a single
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homogenous class and that sub-classification will violate the equality rule. The verdict dislodges a 2005
Constitution Bench judgment (E.V. Chinnaiah vs AP) that had struck down an Andhra Pradesh law
classifying SC communities into groups as unconstitutional. The Court had then ruled that once the
President notifies the list of SCs under Article 341, Parliament alone could modify it by law, and that
States were barred from “tinkering” with the list. This judgment was cited by the Punjab and Haryana
High Court while quashing a preferential sub-quota for Balmikis and Mazhabi Sikhs within the SC quota.
When the matter came to the apex court, a Bench doubted the correctness of E.V. Chinnaiah and referred
the question to a larger Bench.

The majority verdict is based on a clear recognition that SCs do not constitute a homogeneous class.
Under the Presidential List, they have a common constitutional status, but it does not mean that there are
no differences in the extent of backwardness among them. A history of untouchability is indeed a
common feature among them, but there is historical and empirical evidence that the level of advancement
is not uniform. States are empowered to further identify the weaker sections among SCs and extend
beneficial treatment. Four judges have taken the view that excluding the “creamy layer” among the SCs
from reservation benefits is necessary to give full effect to the principle that the weakest should get the
benefits of affirmative action and not be elbowed out by those more advanced than them. Applying the
‘creamy layer’ concept, hitherto confined to OBCs may not be easy. Justice B.R. Gavai, who writes in
support of the exclusion of the better-off among the SCs, also notes that the creamy layer norms cannot
be the same as those prescribed for the OBCs. The exclusion of the more advanced sections among Dalits
was not an issue before the Bench, and the opinions may be non-binding as of now. While excluding the
creamy layer may happen some day, the focus should be on the marginalised among Dalits getting
adequate representation.
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