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Women’s Right Over ‘Rights’ of Customs
ET Editorials

A Supreme Court order on Wednesday finally ended the lack of clarity that
has prevailed for four decades on the rights of illegally divorced Muslim
women. The apex court asserted that any discrimination in matters of
alimony under the country’s secular laws would be regressive and against
gender justice and equality. This is a much-needed, most welcome
clarification. The court ruled that all Muslim women — including those who
have been illegally divorced by the pronouncement of triple talaq, a
cognisable offence under the Muslim Women (Protection of Rights on
Marriage) Ordinance 2018 — are entitled to seek maintenance from their
husbands as per Section 125 of the CrPC.

The separate but concurring judgments in Mohd Abdul Samad v. The State of Telangana give firmer
grounding to the 2019 order by Justice Ahsanuddin Amanullah of the Patna High Court, which stated that
a divorced Muslim woman could not be debarred from seeking maintenance under Section 125. Both
orders underline that religion-neutral provisions of the law must override personal or religious laws. Not
doing so violates Article 15(1), which prevents the state from discriminating on the grounds of religion,
race, caste, sex or place of birth, and allows a person’s identity as a citizen to take precedence over
primordial identities. The top court’s ruling has implications for Article 44, which says that the state shall
endeavour to secure a uniform civil code ‘throughout the territory of India’.

While both orders vindicate the struggles of Shah Bano, they will not be enough. Other supporting

structures, such as implementation of law, timely legal help and constant social support, will be necessary
if the court orders are to deliver their intended impact effectively.
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Secular remedy

Muslim women’s right to maintenance under secular laws is well established.

Editorial
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In holding that a divorced Muslim woman is not barred from invoking the secular remedy of seeking
maintenance under the Code of Criminal Procedure (CrPC), the Supreme Court of India has done well to
clarify an important question concerning the impact of a 1986 law that appeared to restrict their relief to
what is allowed in Muslim personal law alone. The enactment of the Muslim Women (Protection of Rights
on Divorce) Act, 1986, was a watershed moment that is seen as having undermined the country’s secular
ethos by seeking to nullify a Court judgment in the Shah Bano case (1985), which allowed a divorced
Muslim woman to apply for maintenance from a magistrate under Section 125 of the CrPC. Subsequently,
the 1986 law was upheld by a Constitution Bench in 2001 after coming close to declaring its provisions
unconstitutional for discriminating against Muslim women. The Act was declared valid after the Bench
read it down in such a way as not to foreclose the secular remedy for Muslim women. Several High Court
judgments took different views on whether Muslim women should avail of Section 3 of the 1986 Act or
Section 125 of CrPC. The latest verdict by a Bench of Justice B.V. Nagarathna and Justice Augustine George
Masih settles this question by holding that the codification of a Muslim woman'’s rights in the 1986 Act —
including the right to maintenance during the Iddat period, provision for a dignified life until she
remarries, and return of mehr and dowry — was only in addition to and not in derogation of her right to
seek maintenance like a woman of any other religion.

Justice Masih, in his main opinion, concludes that both the personal law provision and the secular remedy
for seeking maintenance ought to exist in parallel in their distinct domains. While the CrPC may be
invoked by a woman if she was unable to maintain herself, the 1986 Act makes it a Muslim husband’s
obligation to provide for his divorced wife and her children up to a certain point. Justice Nagarathna, in
her concurring opinion, looks at the social purpose behind the provision for maintenance in the CrPC,
namely that it aims to prevent vagrancy among women by compelling the husband to support his wife.
The 1986 Act codified the right available to a divorced Muslim woman in personal law. This right is in
addition to, and not at the cost of, the rights available in existing law. The verdict is a great example of the
Court using harmonious interpretation to expand the scope of rights as well as to secularise access to
remedies. In the process, the Court has also neutralised the perception that the right of Muslim women to
seek maintenance under secular provisions stood extinguished since 1986.
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A I &1 &Y el S & &l eler-37eeT Afehel HeATT & ATY QU 3gH hayel F dereheler
AREH ARG T o IERT A FT ghaR AR &1 P & ITAR Tl 1986 & HToH Al
Plelel PN URT 3 A- TRAT o e el A R I F @A gU . F AdeT Tg AT § H
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IR &1 4R 125 & gfold IRT #F T GGl cA g Slar g, dioh aldl &l Teh |y
SET BITT| I3 QMEAAT Hdel A FHGET N & fov T 1986 H o 3H &l H Had
'geael & il HEAl deh ¥ROT NYUT 1 YU B FHH HIC HI A TEd & a6 JiEoH
ARt & Sael # Teh 3R 937 TR N AR T Hiefelal 39T & of Fehell &1 HA HIE &
T hae & 9 FO¢ A HeA 2019 & A dolrd 92T TcA HI M| 3 37 A0 Sad & 91
WA 1 arT 125 (99 58 %hael & AFFeR FHgl 141 JEAH Al Hiofel TG TV TeFe
TR YITET Tgl, AT IEART T S AHll H R Hlofel, T ol & FW QM 3 AL &
Sftcd S AR F 379 haer & 3ifadd ow WEme #HF Sy F Fodr F e Fr g 5
IETOET (ST AT 6T 8) & 3T TR &

i | 0| I El égé Date: 12-07-24
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glel o @l & TAffieet AR @ Ig Hehc el & foh &or & arfar

& TR H HIHT HAT S gl 3R INET & RN H 3 drel IRART

FI TAR™T ST FHT df IRUMA 3R S8R §ET AT FIEAA B

-\"_ B UCATSS ShallAeh ROT o 38 aX & Tk 737 MY 9T YehrAd fhar

, ‘A. ¢ o At & fow eeT o & A A F SRR w ;g
F& S T QRRFT Aed Aw Ay o 37 I AaEdr Mdw

grer 38 MY 9T H gl I & fF 2011-12 & 21.2 ArEdr @ 2022-
24 # 85 HEAl T IR & TR H Sool@elld HAT IS g TE 3Tholel dgeehl RIS W1 &
YR WX fhar T §1 9Rd #Ad faer @detor 2004-05, 2011-12 3R 2022-23 & st &r
STAATAT b MY 9T H gl 1T § fh 2024-25 F 57 8.5 HHS A9 & &l & FT H
RfEAd fohar @ 33 & 3.2 B 2011-12 F & TS o1 gU § Fafh 2.3 Hradr «r 7v X
& Il & RIwR g g

IETTT A H 919 B @ihd fhAT AT & RN TN FF FA GIN & SAeh e
IS FET & T Al H IRAR FAT-GFHT W IR & AR #H FRd 3R 398 3Rd W®d ¢l
wﬁm—wmﬂé’r%%sﬁmﬁmaﬁmﬁamﬁ@ww%ﬁsmww
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3E 200 HEET W T & IRAR 37 AN & §| HS hciAe e H o 57 o1 & T
gHATOT el § S 0T Hdeaafiadr el arel el ol [™IfEdd A gl 368I0T & fov gRar &
98 HEAT # <Al & gl AT Teh GRAR H AT 1 g&ar 3rgar JfAgarar 1 [fufa oe &
AN gl T TGl e od ¢ &l Feh AT Whfdeh 3MUel, IRAR T €T @ ared
AT 7 AR 1 3HR AT 32ar dSfAd T H wAT o aRaRT 1 fhadr o Ty T e
& geash F IS Fh &l @ o F§ o R § B @i R e wu @ FAS &
IREAR A 3 S 3R Ssiiad & IRaR 3YaT Heqdeds FHe™ & IRAR §8 e &
@ #F 38w g &l

e A I i afaeler gfa @ W@ifed frar mr § 3R aenfos gear 3ut & afaa w@
I AlS[aT cFaEAT I HAAT HI IANPR fHAT 141 §1 AlGEr sgawdyr IS W1 & AT & Hehdeni
R IUIRT § 3R 3T Y AT § S 58 3 I HA Hdl ol Tgell oI, INIET I@T @l
I & PP J8H &1 3MTeliasdh $gd o [ INIET QT I HAT AAAT &7 § dF FT a5 § i fmdr
RE Had Sfdd T & F&T g1 gTelifeh g IRIR T FF T & 3Hhs TgH & FO
UECI3 T FATUT FX Hehdd &1 TE o SWN Sl § foh AT Ig AT & T Y Fehell & AT ALi|
gEY aTd, IS B AR TP A qE@d §T, WHAR W FdeaMNe FHEH & AHA H, FHIT |
3ehs +TgT e & aRona garfad giad gl

3R LU FHIGEY AET U Al @ URART i 3nfden RPufa 7 deeng H TE &1 F g9 AG AW
Ui | SEH TET & AU IIRA IRELT H ol HAT HReDol Gl ¢l FHb Ielral dNTT H1S & F3
T S &, O A1¢ 38 UROT e drell IR g1 AT gl 388 o HaeunId feFehd 3R HareEt
T I e FIH 3T g1 ART I AU FAgaIlel HEE T STWAT I gl el & [T
dEcR SHGEAT I ATl &l Hh [T FASS FLT gaedl & AU Y & it gamasd
ST G| T dheAl H Hdeoreliel HHgl & Hftd 3Hehs S[erl, saveh HaReE WEfd IR
L IR AWHE F guE e afda g FREE FT Besd IR 9 § JHdTdT FHAR
Tgell H GUR W dlell g1 Tohell ¢ STafeh USHIR & A AR H¥ar o Sy 81 &er & Faamqe
IR i e & fav @merfoie et & dead e aReed & A1y dlefdd darell Sl
A &
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i HE o FUAR H Tolhfel JEoH ARG3T & PRI HARAT Toiia 3R FAGT W
QLT 3N S| a&a: MY 3feTeld &1 Tg HaT ARAT FAST & Teh a9 enffis aHg &
Alelg ST, FURUfdare I disa gt dfed geml Jg T yerfaier haer § SaA g
AT T NST TTeheler AGT3T & FRUT-UINOT & HfhR FIaTaT g ardar| aalfadey, siehaifas
3R g FATS & gl ool o GHA I & 50 A H TR fhar g1 =efd AR R
TS Sifst AHE I Ao o 30 bae H Fgl § 6 derhyer A Afgard &3 ufshar w@fgar
(F3RAE) dr GRT 125 (IERT AT WIS FA HT Graer=) gl fqarigd Afgensit oy @y g g,
5o erR & AfFerA Afgard o 3t &1 MY 3rererd & Tererefer, SHeRT R 39T $ROT-GoT
el A IEAY Afgemsit v 3R IR AT GLET FRARTT A AR 3¢ FUEFT Tl W SR
A &1 ghe #IC & ARees aAfgern 3fAATA, 1986 iR MR & arT 125 =t i sgrear
I §U Ig STIEAT & ¢ T 1986 & Flofd & RN i o 125 & T 1w 3ifasR FaAred
a?rg‘rsrr@rlaﬁﬁaﬁm@mﬁﬂgssﬁangmﬁasrwagaaﬁmgmmaﬂwgﬂmﬁ
de &I TASTAITT Y IGY deh FATIAd fohar AT AR A 39 9id Al IHEHAG Tl § Tolleh & 901G
HITAST & T WA HIC HT Aol G ATl HIE & HIMGSN o &I 3T IR o AT
AftheT AREIH FHST & TAOAY & HROT dd & Aol M WHR o FHG H Flofel st MY
3ererd & e F geie AT ATl A9 @ I dh HRAT T i URT 9 deel IS R I
Hg o ¢ 37 BHS HT FaET AT B HSTdT w1 A TggArdr Hear & @1 g1 S} § R 3ae
A FaEIT fRAT &1 SgYETe, 39 AWCE 3R dweamvrmrl had @ dorenler AiEeH ARt &
Siael & A8 URMEAT 3T
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59 weriaefier had &1 TR fiflew

G 3ell, ( IRTS THPR )

GIA FIE A Toh UARTS harel G U FeT § T 3T Telh[er Hieerd Afgent st #RANT €3
ufghar SR (FIRE) fr aRT 125 F d6d 39 qF 9 F I[ART-T AT TR §1 GHA FIE
& I8 haem Fs AT # 3EH § AR G F A ARG Giedr (e Rfide #8) dqny a1
& fem & U 3eH A1 B Tg HHT F 1985 H WA HIE @RI & AE I AFA H FEAH
deThR[el HAfgell T IART-T QU Sl & A0 &7 FASA aar § 3R el Tsiia el
THR aRT THe A HAUA AMUA b Tellhfel AT Afgem3it FI 3o AR & dR=d
ThT STl & HEH Pl ITadd ST ©, SATAIT SHRT TANET AT ST ATMRT|

e FIE & al Sfell, =areffd Aidl AR 3R Sfeq ede St #dllg & 3e9T-37609T, W
Wﬁwmﬂo«ﬂld‘g’@q—»wﬁ?@aﬁsﬁaz‘qﬁmﬁﬂé’f%ﬁ?qc?ﬁ,sﬁwma?ﬁ
g, T ugaeT AATCHS R 3T AR T 3T W AR AT eI scaa S a8 fh Far1 & &
T AR faarfed #AfRer &1 59 azy & ufa 9 g @fge, st 3nfds & & Taav =& gl
sﬂawgasmrﬁmraﬁﬁwaﬁryﬁ%ﬁ;mamsmﬁrqgam%lWsﬂ‘qﬁrﬁ»—aﬁﬁ
2019 & RFIH & d8d 3AY Jah & Ygel A N ST &1 gA 38 fasey w § fF dmed
&I URT-125 wol Afgen3it (a3 @A) W o g1l o &b shael faarfgd Afgemsit @l

A A B NS o Tg ool FAd §U Th HRTHA ATH HIEFAG Isgqel TG H 38 AR A
TS &Y e, foras dmdiel i 4RT1-125 & T6d doThefel Yool & TaT # HARHA $Ro-gi§or
& A H IHS oAl & A Ered F W6 fmar A AfRer (dore W ARERT @
&eaton) fafagA, 1986, WHRIET I URI-125 F YIGUTHA! I Eg dal HdTl

S, T THIUT BT LRI el & el I & 38 bl 4 g3, Twd v A T &
91 3 Y9 Yol AWM I Y HA 20,000 ¥OF IGIRT AT ol N hgl AT AT| IEM
AR #7 gR1-125 & e $EA FE F TR § IER s & I#R ¥E FeT A
FHG o 37 'l dorrsh' & §1 3egel §AG o 38 HEel & T@ATh gEhic H qer HiT| grEhIe o
Fgl 6 39 AFS A F5 HAT 3T 0 §, o7 W HAar AT gEm, oAfhad TrT & 307
Iriehrehcd! THE @ 10,000 30T GITATE AHARHA #r S AT gl gTShIC & g8 A @ el
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aﬁgUWﬁWaﬁ%quw YeWer T 3 Fgl F gale o 39 d1d &l JolR3iEe
fear § & 1986 &1 FIfel Teh WH Fholed & IR WIRIRM A URT-125 I Jelell H 39 & Al
STTUaT, Ftfeh FHRUET Ueh 31TH HlefeT Bl

AR &, Fel 1985 o AE Tl HHT & &l & & FNA HIE ONAR 3Tl hdfell H Tg Hgl
3T @ & & qemyer A ARt sRor-dver & gFeR §1 A dae & haa 7 o goite
HE A [T ARGAT & HUT-AINT & Tgo] I TUSC haT UT| Tl 1986 o Flefel & §Tg AAThRYET
AR AR & SRO-ANYUT & IR & FNHA HIC o 39T Tgarr Haell A 2001 F ‘gricdre
AT el AR THR' AH H FAT AT R Toh e ¥ 1986 H &g WHR ¢arT fhe v
afaureT genes &1 g HX fGar o

S8 AU %Eel A A = HheH & d1G & HeashAl B T e & fSiar a fear g1 39 HheA
H gAA FIC & hae 3R 38 AH I & Uk A g ATl A G FHY FIAT G fhar 2|
a9 Tolig el TWHR & Tog #AN W AR HoTohel I & ToTATST HRG HgeAG Tl o A
HIC & bAS F FANGR TASA fhar 1| glefifeh, 3 98 Fcd FHIH & HRAhcX Fiwar 3R
AATIT T THG TG AT AT SHb 3TeATdl, HHIATA H THATT JHATGEIN Flel &I alal Flal arell
AT 3T 33T AReAH AT off ' F AT TR R FHA FHIE & Hhoe & Werd iciere
& Y fear 3R Tl a1t THR W gad Sl P& X A & ag @iy deus st 56
thaer &I Sgal |

AR a1 Ig & o orern, g e 3R amAGdr gell T BIsHY e @il v Tsdy 3R
& gall A ARA Tletel & SIS T 38 AT AT H1 GASA fFar anl Telig W & aftss
7 & 7, AR fReas, AT qeee wse, ORIBEAR AN, W% TN eRIE, @ F6
3eiie 3R AAT gUdeclls S ol oY s T & ¥ f A @ AHS FH T FAA FIE &
thael T 4G & IRY 6ol U]

IMIFR 3T T & TEAD & a1 A HIF TWHR o A HIC & 37 el F FAUT T
& SR deelal w1 haer har a9 SfamR 7 3RE Jerre T A [AVU-rae9y ARFAzT &
ST & Tl UeiNfas favawehl & 3TER, JE @ qU H FYCIS TolAld HiT LI €3,
foraeh aRotfa ggel arear & el AfPSIE F1 drel @el S 3R R 38 favda & & # g8
3R AT SFeAaT aief & T H He T IEAT TH G|

ARETH TAhel Afgell H AT foellel & aR & gllA HE o St hdfel AT §, 386 $3
fAfgard &1 v ar g8 & Siear wiseRy (PR & o, gue 3R snfa & 3muR ) thaer
81 glel ARV 3R Gl &1 S Hel G § [ FAE AR d@fgar §o1$ S =1ge 3Hem
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HS T AT I §l IR E T WA ARG HfEdl & SR H @R FA1 @ §, 3HA Th
HHIET ST FI FoadT & THa 9 foham S=1 TIfgT, arfer 38 9 3TH FeAld §e T AR 38 o

¥ Soe o] fhar o1 @ AR #9@ Ageaqol I8 6 ereldl & 5§ aE F weriaeler had &
TR fohar ST anfgu)
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