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Legislative decline

Denial of legislative debate furthers democratic backsliding in India

Editorial

Both the security breach in Parliament last week featuring a
theatrical attempt by in dividuals to highlight an issue of public
importance - unemployment and the Union government's response
have been deeply proble matic. The government's stymieing of any
debate over this issue in Parliament and the Chair's re-course to an
, 4% unprecedented high number of sus- pensions of Opposition
P ' ! e legislators following their demand for a statement in the Houses and
a de- bate, have been in line with its disregard for de- liberative democracy. As many as 78 Opposition
Members of Parliament were suspended on Mon- day. Fourteen more were suspended earlier -92 in total,
and nearly matching the 94 suspensions overall since 2014 prior to this session. Unlike in the two Lok
Sabhas (2004-14), when even ruling party legislators, including rebels, were suspend- ed for unruliness,
only Opposition members have been subject to suspension, which includes those for far less severe
offences since 2014.

The hallmark of a functioning democracy is deliberation, wherein elected legislators debate and discuss
issues of public import and seek solu- tions to issues that affect citizens. A thorough de liberation involves
not just televised speeches from Parliament but also debates, the utilisation of parliamentary and
standing committees to delve into the issue and for Bills and legislation to be discussed threadbare before
consideration. Instead, over the course of recent parliamentary sessions during the National Democratic
Allianc e's tenure, there have been multiple attempts at browbeating the Opposition, getting Bills passed
without adequate discussion, disallowing amend- ments on merit, and under utilising standing and
parliamentary committees while trying hard to play to the gallery. Legislative business and par-
Hamentary work have been given short shrift, while theatrics by legislators in both the Treasury and
Opposition benches, and one-upmanship through the use of suspensions, have dominated proceedings. It
is no wonder that such actions have compelled global democracy reports by re- search institutions such
as V-Dem Institute to cha racterise India's democracy as an "electoral au- tocracy". Worse, the use of the
draconian Unlawful Activities (Prevention) Act to indiscrim inately target dissenters, such as the
protesters who threw canisters and raised slogans in Parliament last week, has also fallen into the recent
pattern of a deliberate equation of dissent with terror. Again, this has led the U.S-based Freedom House,
that measures civil and political liberties, to declare India as "partially free". The recent ac- tions by the
government only contribute further to the backsliding of democracy in India, making these developments
a matter of serious concern.
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A blow for the rights of the legislature, in law making

P.D.T. Achary [ is former Secretary Generak, Lok Sabha ]

In a landmark judgment delivered on November 10, 2023, in the State of Punjab vs Principal Secretary to
the Governor of Punjab and Another, the Chief Justice of India (CJI), D.Y. Chandrachud, gave a creative
interpretation to Article 200 of the Constitution of India which relates to the options before a Governor
when a Bill, after being passed by the State Legislature, is presented to him for his assent. The new
interpretation relates to the real meaning of the first proviso to Article 200 which says that the Governor
may send the Bill back to the Assembly with a request for re-consideration of the Bill as a whole or
certain provisions thereof.

It further says that if the Assembly after such re-consideration passes the Bill with or without the
amendments, the Governor shall not withhold assent from the Bill. There has been a considerable amount
of confusion about the meaning of Article 200 and this proviso. Most of the commentators of the
Constitution, like D.D. Basu and others, have held the view that the Governor’s power to withhold assent
under this Article has a finality about it, and once assent is withheld, the Bill dies a natural death. They
were also of the view that the option of sending the Bill back to the Assembly for reconsideration under
the first proviso is discretionary and not mandatory. Thus, there was a presumption that the Governor’s
power to withhold assent from a Bill is absolute.

Emphatic in saying ‘nodelay’

But the CJI by linking the withholding of assent with the sending of the Bill back to the Assembly for
reconsideration has virtually knocked out the option of withholding assent. The judgment says that if the
Governor decides to withhold assent, he has to send it back to the Assembly immediately for
reconsideration, in which case he has no other option except to give assent. Needless to say that through
his judgment, the CJ], in a far-sighted approach, has protected the rights of the legislature in the matter of
law making, and in fact the entire constitutional system from the depredations of unelected Governors.

Nevertheless, the woes of State governments are not over yet. It has been common practice by some
Governors not to take any decision on the Bills sent to them for assent. They have been sitting on Bills for
two or three years, virtually negating the legislative exercises of the State. The Supreme Court of India
has in the Punjab case said emphatically that Governors cannot delay the decision on the Bills. Thus, the
decision of the top court has brought greater clarity to Article 200 and Governors will have to quickly
take a decision on the Bills.

On Bills for the President’s consideration

But there is still an area which can be exploited by the Governors to frustrate the law-making exercise of
State governments. Reserving a Bill for the consideration of the President is an absolute option still
available to a Governor. The crucial question is on what kinds of Bills a Governor can send to the
President for his consideration. The second proviso to Article 200 mentions one kind of Bills which are
mandatorily to be reserved for the consideration of the President. These are Bills which derogate from
the powers of the High Court in such a way as to endanger the constitutionally designed position of that
court. So, the Constitution requires the Governor to send all such Bills for the consideration of the
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President. Since consideration by the President means consideration by the Union government, the
officials of the Home Ministry will in effect decide the fate of such Bills.

The Constitution in fact does not refer to any category of Bills apart from the Bills mentioned above
which can be sent to the President for his assent. Therefore, taking a surface view, the Governor can use
his discretion to send any Bill to the President. In fact that is precisely what the Governor of Kerala, Arif
Mohammed Khan, did the other day. He did not act on eight Bills that were with him for over two years.
When the Supreme Court took up the Kerala government’s petition challenging the Governor’s inaction,
he gave his assent to one Bill and sent the seven Bills to the President for his consideration. The Court, it
is learned, is going to examine this issue — namely, what Bills can be reserved for the consideration of
the President. The Tamil Nadu Governor sent 10 Bills for reconsideration by the Assembly after many
complaints by the State government. The Assembly after reconsideration sent the Bills to the Governor
without accepting any amendments. But in a strange act the Governor sent all those Bills to the President
for his consideration which is patently against the Constitution. Article 200 (First proviso) requires him
to give his assent to the Bills.

So, the question of crucial importance in the present political context is whether a Governor can reserve
Bills for the consideration of the President at his discretion. The Constitution is silent on this. It makes
only an indirect reference to the reserving of Bills for the consideration of the President in two places.
Article 213 deals with the ordinance-making power of Governors. Under this provision, in certain cases,
the Governor can promulgate an ordinance only with instruction from the President. Under clause (b) of
the above Article, the Governor can promulgate an ordinance only with instructions from the President in
a case where he would have deemed it necessary to reserve a Bill containing the same provisions as in
the ordinance. The words “deemed it necessary” indicate the making of judgement by the Governor in
terms of the constitutional scheme of the power of legislative division. In other words, the Governor
cannot act on his whims while deeming it necessary to reserve the Bills.

Issue of State subject

The second place where the Constitution makes an indirect reference to the President’s assent to a State
Bill is in Article 254. Under clause (2) of this Article, a State law on an item in the Concurrent List will
prevail in that State even when it contains a provision repugnant to the provisions of an existing central
law if it has been reserved for the consideration of the President and has received his assent. This would
mean that a Bill on a Concurrent subject can be or needs to be sent to the President for assent only if it
contains provisions repugnant to an existing central law. But it does not indicate that every Bill on a
concurrent subject should be sent to the President for assent.

In fact, the President has no jurisdiction to scrutinise and give assent to a Bill exclusively on a subject in
the State List because of the federal scheme of legislative division. Therefore, it would seem that if the
Governor sends a Bill on the State’s matter to the President, it would be an abdication of the
constitutional duty of a Governor.

So, from the above analysis, it can be concluded that a Governor cannot send to the President for assent
Bills which are exclusively on the State subject. Also, he cannot send Bills on concurrent subjects if they
do not contain provisions repugnant to the central law. If the Governor thinks that a Bill contains
unconstitutional provisions, the only option for him is to send it back to the Assembly for
reconsideration. A Governor is not personally responsible for anything done by the government. Further,
constitutional validity of a law is decided by the court and neither the Governor nor the President has any
jurisdiction over it.
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FATETA & e 57 oAl HRA B o Teh AN Fafad g1 Tahrd i a1fd rerer 25 ast # oo w
AT AR THSY 8ot & Ugel 8 JeT &1 Siean|' It Y hefr off S FHey gl & o & g7 @ qrean
Fifes a0 yfegaear & e @ sy, 3TN § SAEr geu e f S o vk 9 FHEEAr g
3780 9RT 9fd <afFa 3 A gfaar A 1299 T W § S AAa-Ah gaaieh # 1329 W | AT
oST T Tel IY 2018 & YF 3, S 39Tl 30 AT dh QI HEIH F AR 7R & fow 2020-40
T el TGMOTH g1 dlel RAE & AR 2 & 80 fderd ofler 3mer off el & &wROT AT & 2|
eneiiehl ehierel 81 38 TR &1 761 ¢, oIl 38 dfRas Tqul # o0 W AHT Ghd &T 3R ©F Breer &
X W8l I o erel 12 Al A gfT cafebd M gelr gl TS 3T 2250 SioR &, S Hel 2047 #
ST G FoIN STel g1 Ig 3T HRA A AT fooet #egd oot & & @ w@ahelt| fogren adey g &
Ugel 39 60 e gEr ey & $ROT AIvoT &1 fSFAT I G 33T WA | UAUBhUETHE-5 & 3TEN
15-49 g &I 57 AR AGATT Gel &I AT ¥ AT o HIIMSITS HT RWIE Fgal &1 6 A & SR &
A et gfera o & Rt e @ siaarRes dieerster ¢feter a1ffter 7 &1 @/ o e 3 ¢ffer s
P 39 Frel F o AN? FE gA Al g ar AT W@ E?

WM
HEN1

Bl A FT 3T Mol
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UG
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SR S T W A G drel @l WeEdl & WY FANT S¥AER BT & | AT SRR Saie degds o
TE FET &1 W AT Fol TUF W 3T & A\ F Fis dfaus Readar 787 g fr aa off 3151 3ol
gl foh BRI & GR&T T AT HIGAT & FTacle 58 S AT HH T & b F& @l & faw IR sl
3R 3T HEER & 6T 81| T H e off Tl 3k 3 YA F e & §u 3l awer
foF IRT & 3dg & 3eeal S FFd Y gory Qag g & [FwfPer f@ar ==t # [ear &
Haearellel T & &7 A GIT T AT ST §, S Al et & Hel ewidt & Al § Hord
g1 3ogiel HaTer fhar & e FIfgol & fav e aifafafer & oo 8, e 39 3§ & & fov 3fa
qRaf@s a8 fGar Srarn adafas = W Afgensit & v g w1t 3R cgaart g @ifdg @a &
oI o HEg ~Arrehe & 3o1$| AR @ 3o USRI #T Seoltel AR | ARG HT RSl T 96T HA
AgAdTAT fAeIar § 3R 3o 8T W @1 Srar g1 3 dR W e §8 A9 § AR Jdid gl drelr
AT & T8T HT T JATYRT T AT HI Sl ¢ TJg T § [ ’dId & 39 T ARG & &7 &l DS
dawoll &TeT &1 STl W 81 afdd exe weAr 1 el off e & 437 & FIveHl & A A W@r 2|
TgT d F 39 i WeR Qo @ear & daed e g T AOERT @ e AT W/ F & TS
FASIC § | 3aTeddl & IN-GR &gal & dao[g d A W & & YaT H &l Follel H aehdr &
HauTe AT ¥ S@ ST dr ®el A W g arell 4 3ddfaies g 7 3dar g1 ¥ 8% 30w sf3ar
o AU Th RO & gl o1 fb IS AR oo HH T AT hal H ST o A H oSG #
STSREE 3BTl 3T Hehell &1 TEI A FEAIMR @ I fafsedmred aAfgensit o @ aqgfad aiisfas =
Ao &1 atd g gferar A i S g1 et iR ARt & |y U 'WE gl are dfde aur
HARIT eFAER Hl U Ul A WHR AN cqaedn qff T 318 &1 58 aoa Ig 3ot gruffishar #
AR B ST, A9 FUR Fe-a-e, Ao 3T o |
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HRA & ‘GG g Y AFT
S

afe 2047 (3 HTel) Teh HRA T FHIMIA Fef & Aol 3ol o Biee el &, o off a5 foee
ALH NTTGEAT &1 WM AR 30 THT dh HRA FT SAATTEIDIT 1T Y ST WM | Ig o1d ARAT
Reld o (IRSITE) & qd IR TERH ToTel o Hgl g1 geddle # HYT GanT A U hdshe H
AR & et o Fgl & 3R S dsf Jefd griAe ofdl AT g, @ 9 MR g § Ugel ‘e
(STATITETRT T ) g AT STHHT Adeld ¢ b 39 AT ¢ W 37 37 alell 3Marer o1 dr ST gem|
glelifh Totel A SThrdel faRAvolcHs 3Tl # 379l g T e # SiRER gofier & &, dfthet Shar fon |y
memﬁaﬁﬁmaﬁm?kﬁhaﬁﬁwqqmGquguﬁqum Tl §, 399
STl &1 YA TIRAUTHRN ol 9Tl &1 3T IeqaedT & AL HReb 3 Ao ¢, o Tear Wil &

5



&
N:F www.dfeias.com

IMPORTANT NEWSCLIPPINGS (19-Dec-23)

e W faeare @ giarl Afther arqirufa S o S giar ¥ 3R aedieufa @w B 6 Sisem &
P faafad #& areh 81 A@d g & fav qRIRe §9 @ dv A0 @ USHIR & TR HiY &
HAegtherafiar 3 T Qar &7 A Gaeh SRHT & AH FIS SR Meaeasry Tl 7@ &1 Aser e
TFAR HHASS H doll § AT gt arel Tl Sl I ASIR AT 78T T o1 T &1 31T S 3R &2 &,
9 Py & § A0 & § Jar &7 Hr 3R Fgd gu fAHfAd Gt F STAT H AR gU §, 3R 30T oo
g &7 3rdeugrard dar raTRa &1 s off I Fa § F s St F 70 Frue sHT Jar &7 A
o 8, 3k ardhr &1 20 Frag RfF#ATT &7 7 #Ra g1 T AR SR a7 F ga-ui Srag sead
& @ g3 R AR A Alsr Rufd w6 d o 5@ YRR A AT & F Hdcgaedwr & TG g H
m&ﬁﬁﬁlmwmwmaﬁ&mm@rmaﬁ?ﬂ@m@&
3R ST & T 3R 1 TRIMMSh  Gidher TRET IeRAT &1 Fer AR dvgell gom o gl
CEY
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SR $U, FI IHET A8t

yHlg HRTE

TR W @A dTel S-Sl R e dled g2 A Siefarg aRadel &
IdAT 3R #fasT # @ are Hehel AT dolar ﬂcq'o‘lgé%lﬂﬂw
3R STefarg deerd & @ gl faRaw &3 g1 W@ &1 3Havd 38 Fehe
¥ AU & U TR &I TS & 198 o g Siearg HEHole
afl'tr-zsﬁumﬁagtfl gR==BT O Fed O ey & dgd Fid, dd
3R I 3raTa ShareA ua &1 IuAer RN WA T §, AR
faepraeiier 22 AN 3MeAd W o 38 FAsa A1 o ot € vh O 7 o e Tose AL € g@ 3¢ 3R
RIt T 3MRYeh Hee & 9= G AT AT 6T gram?

FEACETHT YAG & o7 & gfear 38 Id W die 9 ded dRgs doaAe a1 1.5 B afcagw a
g fonam ST @kl 100 & SAMET 21 2030 T gfeldr &1 AdnoliT AT Foll A TG dllel T[T Hlel
W HgAT o1 g1 V| SHb Il HETT Foll o THW i G, gaT IR ueh § fostell =6 & YT AU
| 3 RAaf@d & 3399 S S FT 3SEI0T AT ™7 S 379 ST hI 98 HHET Foll Seef Fdl &
gTed T ¢l Afdhed U S HUAIG &1 ghIed I6 § [ Tt R TF IUT 3B T FAE & o afwor
e & HRUT HIFAT S SARHA $UeT @ Foll 3cdeel I TA9T 97 §, AR &STel 3curea & 5T @ien
HIAT T §g T AT AT AT, IART ITAT R F >E & IA &l GAROT AAAAT A g Ted A feram
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a1 o 3 e & scafeld Fda AR el e & ged Shia & agHsd #1 JUAe 96 W@ §
St g2y & fAT °rde g1 FAr & 3d d Pl f I 2.7 B g S

AAa-fAfAT ARaw 3uer ¥ [uea & v 9fd av FaRsET THaRer FFRed, 99 Fiaha 3w adls
(E3NA/HIT) & AH G o ST ST &, HOIAISE BT g1 56 SR A 2847 S gug A A
?IWﬁWWWW%WW%dM IgHASS H AGA JHede 1.5 3l
afcaad @ &7 @A & 9 & 9fd PR et o gadecydr o Sarg o, afed COP28 areaa # 3ref
oeh 56 SR & & T ASE & ARG & ITER TATGROT JUR &I €IV &1 g o081 JUNT &, AR,
e, SdeT 3R HRA WA § AfeheT & 3R gheT AT 3T AR e gegr & deld oferar =81 &
e 3cHoled W HAIA0T & fU Fdolia el & S Fomar &ar o W &, a8 &R § 91| SR,
%ﬂé@ﬁﬁmﬁrﬁﬂﬁ?qﬁqmﬁym 3ol & S §IF d¢ X foU ¥, 3¢ &F ARl 3 &ar
dg #Y U I & a1 R & o el T cmRar g @ &1 2018 T a¥ o, o9 #Rd iR de &
P A faSTell Scurest & Hal gof & S AN Acdlolael, #R Ugell IR 38 a¥ & 'Siefarg IRacal Feelel
o A MY g@ qet # afAe g3l T fr Ao A A w9 25 A @ RAE TR Hr g oA
RO & AR 57 3T HIdeT 3cHolel ard SAT A & 31 H Icqolel H T HH gl & Tl 30 RAe &
gl | g AT & 90 UfARIT il T ScHoleT 8l T &

AR TS Feeled e ared i & FAfT 7 I § FAh 3 STorarg IRacheT H Weel 3307 gU 54
FHEST T 98T 3 &7 AT o forar ar| ghrend I8 § o 38R of Pleaad 3ciold W =307 & 9amg &
Tl frU| Seeld gTeld & & foiaT TEelr § o Shael Aol Y Jeelelr gl araAT J Jefer &1 qd Jfteafas
Fd & TR & 1.5 33 Afcaaw a& @fFd wer § @ FEd 3cdsid # 43 Hrag & AT der gef|
ST 7 1850 1900 T 3af®r FI qF MeAF a¥ & v & Ywifha fram gam 1 38 & s wa
dfRaeh TUATT T Tl & YR & §q A o7 ST &1 9T, Il Sedolel & &I g1 gél AR doaA= &
1.5 83 @ I Tl ST 8, o FFAT 3HHhiel, @I, 16 AR Sored & 0T H g3 &1 e e
I Tl US| Fod dATIHATT HT T hdol ERAT TR g, UAT gt g1 HHAG ol dvAT 8 388 §¢am AR
%S AU & IHEcdca & U FHe Hehe & S|

e Taeraelier 427 391 3culeel & folv Shaned $ue W R §, SHfav 3¢ el 3chold Ue & o
afla b ¥ 3 #ce i ST &1 @B 28 & S Ugd S 'Tereeysd I RAE-2023 3=
B H FEl AT & fF adAE A dRgw TR W TS AT Iefged & v Fae ol #eg &
ST W 8, 388 el s cF @ 18 [+ 3MMideh HAeg & S g1 Ig Heg =Agl Heldl §, of IR
faeraelier ger 8T WX &1 R 39Tl AFHcl doh d9S Igar?
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