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THE HINDU -,

The Election Commission — autonomy in the crosshairs

As the focal point of differences between the government and the judiciary over its
appointment procedure, the Election Commission of India is in danger of being
weakened

Manjari Katju, [ teaches at the Department of Political Science, School of Social Sciences,
University of Hyderabad ]

Of late, the Election Commission of India (ECI) has been a
focal point of differences between the government and the
judiciary. This time, the clash of opinions is over its
appointment.

The Supreme Court of India, in a judgment on March 2,
directed that the Chief Election Commissioner (CEC) and
3 the Election Commissioners (EC) will be appointed by the
9 - = President of India based on the advice of a committee made
up of the Prime Minister, the Leader of the Opposition in
the Lok Sabha or the leader of the single largest Opposition
party and the Chief Justice of India (CJI). This judgment of the Constitution Bench was a major step
towards broadbasing the ECI and enhancing its constitutional status. Article 324 of the Constitution
contains a provision for such a law to be enacted by Parliament.

The significance of this judgment also lies in the fact that this was a unanimous judgment of a five-judge
Bench. So far, the top officers of the ECI have been appointed by the President of India on the advice of
the central government. However, the government of the day, in an unambiguous move, introduced a Bill
in the Rajya Sabha on August 10 which if passed will overturn this verdict.

The Bill seeks to replace the Chief Justice of India from the high-powered selection committee, meaning
the committee will be made up of the Prime Minister (Chairperson), Leader of the Opposition in the Lok
Sabha (Member) and a Union Cabinet Minister to be nominated by the Prime Minister (Member).

The government, through this Bill, has taken the Supreme Court head on, making it clear that it wants
greater weightage in the appointments of the top election officials — and thus a greater hold over the
institution. Experience and research show that incumbent governments, especially those with
authoritarian streaks, do not usually do away with democratic institutions but, instead, relentlessly work
towards making them pliant. The institutional structures remain but are drained of their substance. And,
in this case, one is dealing with a matter of electoral winnability and a consolidation of state power.
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An issue that has seen much debate

The procedure of appointments of the CEC and the ECs has seen much debate in policy and political
circles ever since the Constituent Assembly debates and much has been written about it.

A suggestion during the Constituent Assembly Debates was that the appointment of the CEC should be
subject to confirmation by two-thirds majority in a joint session of both Houses of Parliament
(Constituent Assembly debates, June 15, 1949). However, Parliament was entrusted with the charge of
making appropriate laws on the matter.

The V.M. Tarkunde Committee appointed by Jayaprakash Narayan in 1975, the Dinesh Goswami
Committee on electoral reforms set up by the then Prime Minister, V.P. Singh, in the 1990s, and the
second Administrative Reforms Commission in its fourth report in 2009 among others made
recommendations that the appointments of members of the ECI should be more broad based (through a
collegium) than leaving this solely to the government on whose advice the President made these
appointments.

In 2006, a suggestion was made by a former CEC, B.B. Tandon, to the former President of India, A.P.].
Abdul Kalam (when both were in office) that a seven- member committee headed by the Prime Minister
should choose the CEC and the other ECs. The committee should include the Lok Sabha Speaker, the
Leaders of the Opposition in the Lok Sabha and the Rajya Sabha, the Law Minister, the Deputy
Chairperson of the Rajya Sabha and a judge of the Supreme Court nominated by the CJI. The Bharatiya
Janata Party (BJP) had supported such a suggestion and argued for a representative collegium, which
included the CJI to appoint the apex electoral officials. BJP General Secretary Arun Jaitley in a press
release on the CPI(M)’s suggested electoral reforms in 2006 had said, ‘Any monitoring of Election
Commission by Government or their nominee will be destructive of the independence of Election
Commission’.

In 2012, senior leader of the BJP and former Deputy Prime Minister L.K. Advani reiterated the argument
that such a collegium should be formed with the Prime Minister as its chairman, with the CJI, the Minister
of Law and Justice and the Leaders of the Opposition in the Lok Sabha and the Rajya Sabha as its
members. He argued that the prevalent system, whereby members to the ECI are appointed by the
President, solely on the advice of the Prime Minister, does not inspire confidence among the people.

Interestingly, all these high-level committees, experienced officers and even the BJP leadership saw the
importance of this and recommended that the CJI or a judge appointed by him/her should be a part of
this committee; never was a suggestion made that a Union Cabinet Minister should be bestowed with this
membership (and that too by replacing the CJI). In asking for reform in the appointment, the idea was to
raise the ECI a few notches higher on the free and fair bar and pave the way for expunging biases and
attachments to the ruling party. The effort was to curb it from becoming a ‘committed’, partisan and an
incumbent-friendly entity. Through the current Bill, the government, under the BJP, is attempting to push
the ECI towards further governmental control strengthening the perception about a democratic
weakening.

Suggestions for reforms in the appointment procedure of the ECI came from Opposition parties, wherein
the BJP was one of the most vocal parties, mainly during the Congress regime. It was felt, and rightfully
so, that ruling parties have a structural advantage over institutions, making them susceptible to
manipulation and biases. It was felt that having a more representative selection committee would make
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elections fairer by reducing the hold of the incumbent party/parties on the ECI. However, during the
previous National Democratic Alliance regimes, the BJP leadership did not move on its own (clearly
articulated) suggestions. Through the new Bill, it has reversed its own position which it had been voluble
about while in the opposition.

Held in high regard

The ECI has been held to be a reliable, responsible and trustworthy institution by the people of India.
Handling elections that involve about 900 million voters (2019 election data) through a machinery of 11
million personnel in a setting of economic hardship and inequalities is a remarkable feat. However, going
soft on the ruling party or its ideology, as the perception is, whether this has to do with election
schedules, electoral speeches, alleged hateful propaganda, electoral rolls or other kinds of malpractices, is
eroding not only its own autonomy but also people’s trust. Nevertheless, the point remains that the
present regime still sees the ECI as an institution with autonomy. And this autonomy does not gel with its
goals. It would instead like a firmer grip on the ECI through statutory means.

Date:30-08-23

Gig Workers Bill: reading between the lines

Four major issues that could possibly constrict the remit and reach of the Bill

Indu Poornima is Doctoral Scholar at Centre for Public Policy, Indian Institute of Management,
Bangalore; Sunny Jose is RBI Chair Professor at Council for Social Development, Hyderabad; P.
Raghupathi is ICSSR Senior Fellow at Council for Social Development, Hyderabad

In a first of its kind, the Rajasthan government introduced the Rajasthan Platform-Based Gig Workers
(Registration and Welfare) Bill, 2023, with the aim of ensuring social security for gig workers. Despite its
good intent and noteworthy features, the Bill appears wanting in important aspects. We identify four
major issues that could possibly constrict the remit and reach of the Bill.

Definitions

The first issue arises from the definitions of a gig worker and aggregator in the Bill. Drawing largely on
the Code on Social Security, 2020, the Bill defines a gig worker as a ‘person who performs work or
participates in a work arrangement and earns from such activities outside of traditional employer-
employee relationships and who works on a contract that results in a given rate of payment’. It defines an
aggregator as a ‘digital intermediary... and includes any entity that coordinates with one or more
aggregators for providing the services’. These definitions are far from clear and binding in treating the
aggregator as employers. This lacking has a crucial bearing, as gig workers would then be seen as
contractors or self-employed and not as employees by the aggregator.

Whether a gig worker and aggregator can be considered an employee and employer, respectively, has
been a thorny issue globally. In fact, whether a gig worker can be considered an employee and not an
independent contractor is at the core of the ABC Test. Currently integrated into California’s labour code,
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the test was developed as a response to a case involving delivery drivers for a same-day delivery
company called Dynamex. It states that the delivery people employed by the company shall be considered
as employees rather than independent contractors unless the company demonstrates that the person is
free from control by the company in terms of performance of work, in deciding working hours, etc. In
case it fails to do so, all the benefits meted out to a full employee of the company should be extended to
the delivery workers as well. Similarly, in 2021, the U.K. Supreme Court ruled that Uber drivers must be
treated as workers, and not as self-employed. This definition has been integrated under Section
230(3)(b) of the U.K. Employment Rights Act, 1996. On the contrary, the Rajasthan Bill adopts equivocal
definitions amenable for conflicting interpretations, which are not only out of sync with the global best
practices, but also give rise to the second but crucial issue.

Provisions

By not defining the gig workers as employees, the Bill is limited in its ability to integrate existing labour
laws into its ambit. Hence, the aggregators will continue to be insulated from complying with the
mandates of the labour laws, and remain evasive from the responsibility of providing the gig workers
with workplace entitlements. In 2022, leading platforms in India scored zero in the Fairwork India
ratings. If a gig worker is not an employee, to what extent can the aggregator be held liable for medical
expenses arising from accidents at work while carrying out the work?

Agreeably, a few platforms in India do have a provision on this. But such an approach runs the risk of
converting crucial entitlements like occupational safety into benevolence on the part of the aggregator. In
this regard, Australia and New Zealand have brought about key changes in their laws where the
vocabulary no longer surrounds ‘employer’ or ‘employee’, but rather ‘a person conducting a business or
undertaking (PCBU)’ and a ‘worker in their workplace’. The onus is on the PCBU to ensure the health and
safety of the worker while at the workplace or anywhere else while working.

Third, the Bill aims to create a database of gig workers wherein the details of all the workers onboarded
or registered with a platform would be transferred to the proposed gig workers’ welfare board. Such a
database maintained by the board does not withstand ‘the duration or time of engagement with app-
based platforms’. In other words, whether the workers continue to be with the platform or not, the
registration is valid for ‘perpetuity’. This progressive element might become an unintended impediment.
A worker often works for two or more aggregators on a given day. Would a mandatory system of
registration enable the aggregators to get to know about the worker’s details of employment with
multiple aggregators and come out with mechanisms that impair the opportunity choices before the gig
worker? The Bill has no preventive mechanism in this regard.

Fourth, the Bill at its core aims to guarantee social security to platform-based gig workers by constituting
a representative welfare board and creating a welfare fund. It brings in eight aggregators or primary
employers-based services under its remit. Yet, it neither defines categorically what constitutes social
security nor specifies welfare measure that can broadly be construed as social security. Instead, it leaves
this crucial aspect to the discretion of the welfare board, to ‘formulate and notify schemes for social
security of registered platform-based gig workers and take such measures as it may deem fit for
administering such schemes’. Though the board will have five gig worker representatives nominated by
the State government, how much say they will have in the presence of vastly powerful representatives
from the platforms, bureaucracy, and government is a moot question.

Thus, due to these shortcomings, whether the Bill can deliver what it promises appears doubtful.
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B STl TR FT IETTA I FI AT I ol gl AR Tgell IR 3Mfecd-Ta
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U 3O 3UUE AT e & JAE X &W ST ¢ TGATel i Sl JaIqoT dieh 3Hel g 8T AMfad T
fear f6 ag a Fad dgdamdldldwmﬁmmmﬂqow, dfedh 39 HHIE N 9T har & 0
H FareTiaeh & JMEed-Tell N A foome fehr g3 €
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I & AdE 1 HEAGT ARASA & GO gl T 30T AT HideT Al mldl%%agaﬁ?ﬁgéﬂﬁw
M & 3N 3HSH AGAT HI Teel H Hebol IF 1S U1 FARAT HET oAldl §1 #IR Ayl ggaia
3R TEEAT FH A A F SHHI Forucll d HEIYT HIeAT DS HIFhel HIH AT g MEcT-TA1 T WA
A I A AT g g1 g% 39 g & 3EuE W A FI B gerdel W AR TN, Sel gI 3R
g & o JecarehyuT IR FfARYOT Fof Yer gIaT &1 eI, I HT AU AT o SR o9 @
for diaser @1 T8 ar a1 &, fower g & Shaw-sierd W @em 9E usdl g1 3R gF W) IS gerdd
gl &, of 3T TUSC WG 9Tl R G@el oI ¢ 3T 39 T TE qedl W Sorarg qRdce Hi
Hehe TGN BT S V@7 &, 38 §F W & W At &1 egge sgd S0 @ 99 g e o,
3NSeT IR W FI & 0N & Ja7a 301 T 8T SAAehT SJerar Iifiard g 7 g1 grenifer gzt W gd
& GHTT Pl ol LI goIRT a1 F BIdT 3T @ §, AN I 39 W g W gordall 3R HaReT & 37 7
3ol T golg @ gl W Siidel & T a3 Hehe T MRAHT SIATS STl ol &

AR A Ugel HARDT, el 3R g HAReT U g a8 IR 39 Il FF AT o A I g
IARHT 3aRer Toidr arm e diag IR IS AT AT TR Bl 3 IWEITA § FF B A FH TS
a1 9dT Il IR §, FIR AR IHCAAT H SF Th A ST IHihs A g A R fswy @ agmer
3T ST BTl T &R 19T Jefere oo @t @ 3T & g3t @ &g & @ w fHar S gl
T A SEA-GASA H AN HRAT TR o ¢ &N I3eTTA Tg of & T qd A RN &Ror @ W@ g
fSad o et B RAfd ) 1 9919 I3 @7 1 98 &ROT FAT & @M &, IH Adhel HT FAT 3UT &1 Fehell
g 3 fAwal ) off 3t gl g1 3nfeca-varl & 9 form & Sgax Adielr &1 371G T ST BT 2

Live
feccdicl
=t (TS .C0Mm

O

Date:30-08-23
SIfA-I0TAT & gaTe

HUTEhIT

g & SIfRTT @ T 18 ST& G g1 Il §, A FHb TR HT Tehall & 6 § FNA HIEC F aR—R
IIT & T H g WER F 39T S 9eT IWT g, 38 Uah R Y ST 07T & o] 7 fr f&afa
deT 8 S ¥, TUo" WHR IR g & T o Hr Uiy ar R o & &1 Fg f g & F StereroEn
el 1948 & dgd % Fg THR ANV T Fehdl § 3 A HIs FEAT I§ HARIG 61 X Hehal,
el 98~ TIHR &7 &ar § & IJg ST § & 781, Sfos T ard-araias ad §, st o9 & gy
& QNI & HedoT & fov AT Afd g & ARae ¥ IRT g1 31 Ig #AFAn W 31erea & §, ar s’
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g, 38% haa & dg & sEh dedr AW ¥ ¥ 9T & TRl HIR 3§ P TIOT & TaiiaEs
fAfgarer +&F 3fF Ty &

3o, f9ER 3R @ & & w4 g Sfa B aeEdr A SET siiaen aifiear 38 v & fAAnd qh-
THAE ¥ TGS At § 3 I A FAd H SoAd SEAATA HT Al T AT FIA F S G Sofl
Tt AT JT 0T F1 Fard {6 9eR aF DfAT F87 W 7T 9T F 379 FEOT 300 TWHR
dofel T GIA H STCHIT 0T = I arer 3 @ &1 oo Gt aeR & wide 3regel Afccderel @sa
o g TUSC TV HT| fauell ol & HeWIosls ST8AT & Tols H o Ig Teh 31gA Heal aeial oI @7 ¢
HIN 2024 & 3TH YA T HSel ToATH HHSel Sl GE-2 ofSTS ellel A e UIfeal ol 7ALr ofal =igT foh
e Pt aerehl 7 Aderdr sgd IRUeF & e § 3R T & oG g@Y AURTHET A6t H 98 FHA Jaele
P TH &l ST IO P AR TS g AN fqaE A AT FAN0TAT & Farer O fSer w e
g1 MW FRIAT & FRUT 3T dF FAT W F g IS Ig ST e I e gEN? 3ol ar TIse g fF
30T 3MA oAd § Ugel 39 Tg KA HHT gl WF A, ToT WHRT & 17 AR 31T e & v
3R Far fawed ar §72

WZOH@rm%aﬁmﬁaﬂtﬁrmﬁg‘é%*aﬂ?w*ai*sﬁﬁdwqﬁ@rﬂmﬁ%%’mf
AT P TEI-TeT ofeTd Y Tl Hide g, Sidih 3edoh 3¢l & [T HRIHH T TsAT T ardead off §
AR S o) dge BT foh ST a0 1 AT el Folled & Solld Ueh $HECR HIAA & AR W/
U TR STl S TG SO A OGHAT T @A & AR FHSS d-a B Py Jehdre oAelr
W,ﬁaﬂéwaﬁﬁ:aﬁﬁaﬁrﬁm?ﬁ@rwmwuﬂmmwlaﬁawmaﬁéﬁ
3% MR W §AR U H IREIUT I Fifaenfas cgarar iy §1 T+ 3NHhs 59 <IaeAT & foger I o
S B1 39 ARRT & Ui STeTeeh HATST Alehcld I HIFAIIST T Tgell AT &1 SATAT FehroT ¢dlenior &
AT @ W o Tl ST & Heg P WHAISTh 3cUT HT e & @ ST AMMgy, drfeh fasgy & e
HT T cTerdr HI gaFd ST & 3R o & T Rl Sad & ISR 99 Th|
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