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Between yes & no

Referendums are no answer to enriching democracies. Especially since complex issues
are often at stake.

The ongoing Supreme Court hearings on the nullification of Article 370
" \ made a short foray into the idea of referendums in a democracy. CJI DY
- f’ Chandrachud pointed out in India’s constitutional democracy there’s no

' A place for referendums and the opinion of the people must be understood
“3 ‘ via proper institutions. India’s Constitution puts popular will into action
through elected representatives and a permanent executive. The alternate

model is that of direct democracy where the electorate can overrule the
legislature’s decisions through referendums.

Switzerland is referred to as the gold standard of direct democracy. Its
constitution provides for referendums that allow voters to negate a
parliamentary bill. It’s called an optional referendum where if a quorum of voters wants a referendum on
a bill, it gets one. The fate of the bill depends on the outcome of the referendum. If that's seen as the
height of voter empowerment, think again. The Swiss confederacy was created through a public vote in
1848. However, it was only in 1971 that women got the right to vote. Why? For over 120 years, an all-
male electorate had the power to even overturn parliamentary bills that would have given women a vote.
It explains why Israeli academic Ornit Shani called India’s decision to start with universal adult franchise
a staggering achievement for a postcolonial nation.

The theory in favour of referendums is that these are an antidote to a growing gap between the political
elite and citizens.The US sometimes uses referendums at the local level but not the national level. An
explanation for this duality is that the simple Yes/No format in a referendum doesn’t work when the
issues are complex. Advocacy for referendums is based on the implicit assumption that the electorate has
the time and resources to deeply understand the issue at stake. That’s unrealistic.

Britain’s experience with Brexit is an example of a counterproductive use of a referendum. Disentangling
from a deep cross-border trade integration is very complicated. And always messy. It’s not an issue for a
referendum. Yet, the UK went ahead and is today a diminished power on account of its experiment with
direct democracy. Distrust of an elite technocracy does represent a contemporary challenge for
democracies. But the solution doesn’t lie in simplistic measures that reduce the problem to a binary Yes/
No. India’s constituent assembly deserves praise for universal adult franchise and avoiding referendums.
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Judged Half Right

House panel spot on for mandatory asset declaration for judges. Court vacations are a
more complex issue

The House panel on personnel, public grievances and law and justice has recommended legislation
mandating judges of the Supreme Court and high courts declare their assets annually. The suggestion
comes 14 years after the then opposition parties stopped law minister Veerappa Moily from introducing
the cabinet-approved Judges Assets Bill, which didn't require public declaration of assets. The opposition
had argued the bill's provision went against principles of transparency and the RTI law. Following this, an
SC full bench resolved to declare assets - as done on a v oluntary basis since 1997 on the court's website.
However well- intentioned that was, the panel found the website updated only till March 2018, with
details of barely 55 SC judges. This suggests that mandating asset declaration is indeed required. There's
enough evidence to suggest judges won't voluntarily do something all legislators and indeed all election
candidates are required to do by law. The other recommendation, to replace court vacations with annual
leaves for individual judges, may appear easier to comply with, yet is more complex, both in spirit and
practice. SC is in session for 200 days, more than any other country's top court. The US SC for instance,
sits for 79 days. The perception is that eliminating vacations will speed up disposal of cases. Elimination
of vacations has been a demand for long, also within a section of judicial brass. But the judiciary should
not be viewed as a machine tasked to belt out verdicts merely to chase disposal of cases. Pare back on
vacation, certainly. But quality of justice is paramount. And for that, judges do need time-out to pause,
reflect and think-to ensure justice is thought through, and it's not just case closed.

Date:10-08-23

Mediating, Minus Sarkar

The Mediation Bill Parliament cleared will help shorten resolution of many disputes.
Its major shortcoming is that disputes with govt, except for commercial cases, are
excluded

A long-awaited law is seeing the light of day with the Mediation Bill, 2023 securing passage in both
Houses of Parliament. Mediation has been in vogue since 2005 in India’s court annexed mediation system
where lawyers trained as mediators have attempted resolution in cases referred by the courts. But now it
is poised to enter the arena of a professional service with corresponding requirements of accreditation
and quality.
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To begin with, the legislation is a recognition of mediation as a necessary and viable method of
consensual dispute resolution. It provides the legal framework for undertaking this process and the
accompanying structures and entities. It recognises mediation as a full-fledged method of addressing a
wide range of conflicts which include commercial and civil disputes, personal and matrimonial disputes,
as well as specific areas like consumer protection, real estate and insolvency. It portrays the standalone
capacity of mediation so that it rests on its own feet, without being seen as an adjunct of the litigation or
arbitration process.

The legislation defines mediation as a process by which the parties request a third neutral person to
assist them in their attempt to reach an amicable settlement of their dispute. Mediation is defined broadly
to include conciliation, community and online mediation. The cardinal requirement that a mediation
cannot impose a solution on the parties is in place. Other aspects such as the appointment, termination
and role of the mediator are spelt out.

Importantly, it should be noted that a mediation agreement has been given the status of a judgment of a
court, even better than an arbitral award. Further, the scope of challenging a mediation agreement is
extremely limited. The legislation also provides rules for the conduct of online mediation.

A Mediation Council of India is put in place headed by a chairperson and consisting of members who have
experience of mediation teaching and law, and representatives of government and industry. The
legislation recognises the role of mediation service providers for conduct of mediation, as well as of
mediation institutes to train mediators. A separate chapter provides for the conduct of community
mediation in matters affecting peace, harmony and tranquillity in any area.

With the legislation in place, mediation is set to come to the centrestage of the dispute resolution
landscape. Indeed, it scores above litigation and arbitration on several counts.

® It takes a very short time and can be conducted within days, weeks or a few months, depending on the
complexity of the case and cooperation of the parties. This is fractional compared to other processes.

® Similarly fractional is the cost, although it needs to be said that mediation has now become a
profession, and professionals must be paid their reasonable fee.

® Third, mediation encourages the participation of disputants unlike their relegation in the adversarial
process.

® Fourth, the attempt is to arrive at an amicable agreement which is practical and workable, addressing
the major needs of both sides rather than a legal verdict based on law and precedents.

® Fifth, a mediation agreement is easily enforceable.
® Sixth, the success rate is quite high, often more than 50%.

® Lastly, lawyers who represent clients in mediation are supportive of the process since they see the
benefits for clients and are well rewarded for their efforts.

Businesses and other commercial players should now look at mediation seriously since it ticks all the
boxes for them. Those caught up in personal and matrimonial conflicts, civil disputes etc should also have
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recourse to it. There are any number of success stories of mediation in India. They reveal out-ofthe box
solutions and the sight of parties, estranged over many years of litigational warfare, hugging each other
the minute the mediation agreement is signed.

The legislation has done well; it could have done better. The first schedule listing cases not suitable for
mediation is unnecessarily lengthy. Compoundable criminal offences are listed in this schedule, but made
mediatable through another provision awkwardly drafted. Except for commercial cases, other disputes
with government are excluded. It is odd that the state wishes to keep fighting with citizens. Mandatory
mediation prior to litigation is provided for civil and commercial disputes, but in weak language. There is
a gaffe in Section 49 through which one can drive a coach and six horses.

For the profession to have no representatives of practising mediators on the council is galling. A glaring
defect is omitting to give effect to the Singapore Convention for enforcement of international commercial
mediated settlements, which makes enforcement easy worldwide. This should be remedied soon.

The legislation gets a pass mark; a pity because it could have come out deserving of the gold standard.
But thanks are due to the judges who pushed for its creation, to the parliamentary committee, the
ministry draftsmen and to the mediators who assisted in framing the provisions short of the final
decision stage. But most of all, thanks are due to the thousands of mediators across the country; it’s their
unstinted and often pro bono efforts which have created the groundswell to make this legislation a
reality.
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The calculus behind political neutrality

The BJP’s strategy to build its network through elite defections rather than ground-up
mobilisation has not paid off in Odisha, Andhra Pradesh and Telangana as the Chief
Ministers here have run tight ships

What is the strategy of unaligned parties for the 2024 general election? While the “INDIA” alliance (or the
Indian National Developmental Inclusive Alliance) has grabbed the headlines, the neutral camp that is
sandwiched within the two big coalitions, subject to various push and pulls, provides an interesting
portal to contemporary national politics.

The neutral parties
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There are three major parties in this camp: the Biju Janata Dal (B]JD), the Yuvajana Sramika Rythu
Congress Party (YSRCP) and the Bharat Rashtra Samithi (BRS, earlier known as the Telangana Rashtra
Samithi, or the TRS). The Bahujan Samaj Party is left out of the present analysis. These parties had racked
up a combined 43 seats in 2019 (22 seats for the YSRCP, nine seats for the TRS, and 12 seats for the BJD),
making this camp a crucial arbitrator of national fortunes. All three parties have largely followed the
equidistant route since 2014 (except the TRS for a few years, although it seems back in the camp).

We can make two broad comments on the stance of these neutral parties — both explain how these
parties have a symbiotic relationship with the Bharatiya Janata Party (BJP) at the Centre.

The first deals with a personalistic settlement between the Prime Minister and the Chief Minister
involving the “credit attribution of welfare”. The second deals with the comfort of these ruling parties in
facing a challenger that follows a route to power, based on top-down defections of elite groups rather
than bottom-up mobilisation of subaltern groups by taking up “positional” issues relevant to them.

On the credit attribution point, a few days before the Parliament vote, Union Home Minister Amit Shah
met Odisha Chief Minister Naveen Patnaik on a visit to the State. At a public event, Mr. Shah not only
congratulated Mr. Patnaik on becoming the second-longest serving Chief Minister of a State in India, but
also praised him as a “popular CM”.

It appears like the next round of elections in the coastal State would follow the paradigm set in 2019: the
BJP is allowed a fraction of seats in the Parliamentary polls while the BJD’s supremacy is not threatened
at the Assembly level. To use a chess analogy, this stalemate is most clearly expressed through a tacit
agreement not to attack the respective “kings” of each side.

The BJP’s top leadership’s engagement with Y.S. Jagan Mohan Reddy of the YSRCP mirrors its engagement
with Mr. Patnaik. Last November, when the Prime Minister Narendra Modi visited the State, both Mr.
Modi and Mr. Jagan Mohan Reddy praised each other from the platform, while vowing to continue their
cordial partnership for the “development” of the State. Thus, both leaders contributed to building each
other’s personalistic aura as the unchallenged and capable leader in their respective realm, rather than
cutting each other down, even as the State units of their parties clash against each other.

Credit attribution of welfare

As Yamini Aiyar and Louise Tillin (2020) point out, the electoral spearhead of BJP’s model of “one-nation”
federalism is the game of credit attribution of welfare. The BJP drills away at the substantive power of
oppositional Chief Ministers as it strives to convert the national election into a “presidential” referendum,
rather than a series of State-level contests. Thus, the party is particularly virulent in attacking Chief
Ministers such as Arvind Kejriwal, as it did in Parliament this week. The object is to ensure that the
developmental benefits received by the people, even if the schemes are implemented by the State
government, are associated with the Prime Minister instead of the Chief Minister.

In States such as Andhra Pradesh and Odisha, where the Chief Ministers are co-opted into the BJP’s
national dominance, this fractious game of “credit-attribution” of schemes is largely uncompetitive. In
both these States, the Prime Minister is allowed to win votes for the BJP in the Lok Sabha on certain
central schemes, while the Chief Minister walks away with the credit, and the votes, for development
benefits provided by the State government.
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As regards “positional issues”, these neutral parties are players within the protean ideological space
which can be termed as the “Congress space”, that of moderate centre-left politics. It is easier to define
this space in the negative: if you take the Indian political universe and remove Hindu nationalism, Mandal
politics, and exclusive sub-nationalism, what remains can be termed as the “Congress space”.

The YSRCP is the regional breakaway unit, and the TRS/BRS is the former junior coalition partner of the
former Congress in undivided Andhra Pradesh. The BJD had a different path of origin, as part of the
Janata coalition. Yet, even as the Janata parties in then-neighbouring Bihar coalesced around the social
justice plank, the B]D competed merely as a party promising “cleaner government” without really taking
up “positional” political issues based on social cleavages of the State. While the issue of subnational
Telangana pride could be electorally mined by the TRS in 2014, and to a lesser extent in 2019, there is
little electoral benefit to be gained through sub-nationalism now.

All three parties display a pattern of political mobilisation on a similar patronage-based pattern to the
erstwhile dominant Congress party. This means forging the dominant caste (Reddys in Andhra, Velamas
in Telangana and Brahmins-Karans in Odisha) into a hierarchical coalition with the large subaltern
population comprising Dalits and tribals. These subaltern constituencies are mobilised through generous
welfare schemes. They have proved more effective in elections in the last few decades than the Congress
because the respective Chief Ministers have been able to forcefully link their personality with the
provisioning of these welfare benefits, resulting in a wide personal loyalty.

In these three States with large Dalit and tribal populations, the minority population is comparatively
small. The Dalit-tribal combine comprised 40% of Odisha’s population, and 23% of undivided Andhra
Pradesh (the respective share of minorities is 6% and 12%, respectively), based on Census 2011. This
demographic make-up favours a model of mobilising subalterns on positional issues rather than on
communal issues, which the BJP has been unable to achieve.

The BJP’s strategy in West Bengal and Delhi (the home State of “INDIA” constituents, the All India
Trinamool Congress and the Aam Aadmi Party) is different for two reasons. One, the Muslim population
in Bengal is large, a third of the State population, giving a fillip to its “natural” communal mobilisation
strategy. Two, the BJP’s organisational base is strong in Delhi, going back several decades where it has
intermittently shared power with the Congress. In the three States under consideration, however, the
BJP’s organisation has been historically weak. Its strategy to build its network through elite defections
rather than ground-up mobilisation has not paid off either as the Chief Ministers concerned have run
tight ships, keeping politicians of the elite communities within their organisational folds.

A shift in Telangana

Telangana is a good and recent example where the Congress has overtaken the BJP following a revival of
Congress sentiment, post the Bharat Jodo Yatra and especially following the Karnataka Assembly
elections. The BJP’s strategy of becoming the second pole of Telangana politics had depended (apart from
communal mobilisation) on elite defections rather than on issue-based mobilisation of the subaltern
sections. A key piece of this strategy, the expected shift of the Reddy political elites from the Congress to
the BJP, has failed to materialise. Instead, the movement has been the other way around, with Congress
snatching away key Reddy leaders, signalling the Reddy community’s continuing affinity to the party.
Also, the Congress has deepened its advantage vis-a-vis the BJP on positional issues with regard to the
support of Dalits and the tribals, not only through the Bharat Jodo Yatra, but also State-level
mobilisations of its subaltern leaders. In fact, it was the perceived stickiness of the traditional Dalit-
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Muslim support which has influenced the recent movement of Reddy elites towards the Congress, rather
than the BJP.

Thus, these three parties, arguably do not mind the present arrangement of a strong BJP at the Centre as
long as they are able to contain its presence at the State level. A revived Congress presents a sharper
threat to the patronage-based flank of these parties among Dalits and tribals, using a positional platform
of social justice, rather than a B]JP overdependent on the appeal of Mr. Modi and elite defections.
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FHOT 39a7 ASTAAT &l W & forw T gia g1 afe T8 Jmefior 39er aer AAe, ar I8 cgaeamr a@gr
Tl Tehcll &1 8ol & FT ol IR s 3R Il HIRAT AT ST F ST AT WA &, W e 8
cIIEAT HTH FAl Al ¢l gTdlfeh, Teh IR g IRI-TT THAT ST arell ITdd cTdgR TRA quu ST &,
a9 $o @Rl & TS & god 9IER0T faer gl oferar g, Sed Y IS @rs giaur a1 sgaeyr 4 dfed
glel T g

10



&
N:F www.dfeias.com

IMPORTANT NEWSCLIPPINGS (10-Aug-23)

HATHT Toil T HeTS &M g1, TGUUT, Ul hl T, AT HSol Yehsel AT HRUNE ATl HT &1, & 96
Fo ol g s § 3R Stee & ST TF W7 3R AT FA o9 g1 Aldd HAGR T AR
ygel Ul FRmEe # 3R wer &dr §, AR 3o F FEA @l H ARAE G ST WA W agA &, A
9 S deel STl gl

Mg FIFAT, 1994 F IERIT FT IUA AT Toldl A TYC H AT IAT AT| HIT 60 it Hr Al g5 Ml 38
TG o TH AR T o6 T AR qeX T A6 AT WA A G FToAd T HH TSy § I
EATeT TQ, Teldl TARIT AgH 3T AT| A H @l el HeRT §s @ o1, o =g of Sfgara g arw &) agr o
3T ST FEHT SR AT KT SAfAT AHET BT Th A T, T I A ToldT & T IR WA R IgT
TS| grenifer, el aET 1 W w F T 30 woer f FAS o A9, O RN 3TER AT W
BEIEN & ToIU TRATY] sRAGR &I S ALl &1 STHTEehdl deat & & ollall T ATTAhT deel Tehll B

e & fov, 3 FAfHT garT W T ARF SFF dfes’ A afo] 1960 & Rk H GHUE Fe
arell RIS, AGT3i & NS HEA dlell $HaART &l # YHUE BIsh Toh Hdeerelel iR wfdeey [ar &=
AT SFH Sles $H YT T§ AT ¢ b AT & WY WA FAT HoX Il ¢ AR fhad gom e gl
AT & Ay R Dot & Qe Farst # dR-ER a7ed STAT g Tl § 3R ag #MA-g JHlelel a1 IR
e Fifd 1 TE 75F Fhal &1 TAT Feoldl &, 9 FO g3t W 9gd § T FfeAfd 1 FHR
T H AAT X G &1 WHRT R HulAdt @ o gern-igen sgeel & v AT gl gsar §1 & # el
dereh TR 3rclele SHHT Teh 3cTeXvT &1 2000 & &2reh T YBITA deh el Adel Ush Heol Siiderlell &
ded AT U1, W gHT scal, &q@ﬁ&dié?ﬁ%ﬂﬁ?ﬁéﬁ@&fragﬁmamw
AAT FET U5 @ &1 e T R gaae ) gfddy 3R a8 F ol & $Fec | ou aren
3 Bl 3N S HSAT Y FAT UST 1 YHUW & GEUROIAT U Sel SRRl HHAGT ellell TsT
gl 39 dr 37 AHS H TRESdT W TR quu IS ¢, g7 e Fufaar sy e & 3mearde &oF
ol § T 3otent oot @el off ey ath Shufeial 7 FET oeman Swen| J§ | aRAfar & foh Sfa U ey @
i 8 Sl §, a9 deora HAThe g g

Th ISE & & H §H T IHeleh AT T THAT HFd B 81 ST STy IR T G T gAR
aTsl W & & @1 &l Ui Al & Tod 916 3R 3T YR HT damgl HI W 8, TSHd 3eieh STedr
TEGHT T AT TG W §1 U T IEAG faor I’ gar st 7 Fee ghed & aa el gl
s Rideiee g1 3ol 3 Asdl # HiaRes FuaT & Fufa s g1 36 $o A gad Tar &
ARI H g9 @A ared 8, ToIa# Wil &9 & Hgedqul Heal & ol oISt a7 HbY & Heal W e
AT ST |

A olelt H A B ST g g SRR oler 9 eFfFAerd Sgia AT AN B AT T A
g FET A & e O I8 £ R ue afFd & AereeT A7 39gAT @ FAT B Usar g7
e @, il T 7 [ATA & 3edud &1 ATHCT g1, 9ATaor AT YGNUT T HATHAT g, Hidelieie adf &
TR A FRIae &1 A 81, Hlolel-cqaedl $H HASIY AT fHd arcHuT HHAg A1 §59 [dU S &1 HH
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8, Tg $o AlFadl @ & Y& giar &, i et A disd § AR a1e A w ST S@r-d dar & A o
g1 HFER, ofleT 3G TR oI § foh Toh 3rhel M o dle § 7 99735 Swam?



