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It's Basic, Really

Delhi services bill may have cleared Parliament. But it will still have to pass the basic
structure test in SC.

TOI Editorials

The debate in Rajya Sabha on Monday over the Government of National Capital Territory of Delhi
(Amendment) Bill witnessed an unusual intervention. Ex-CJI Ranjan Gogoi while making a case for the bill
questioned the basic structure doctrine that limits the legislature's power to change core features of the
Constitution. It's been noted that this was at odds with his view on the subject when he was a Supreme
Court judge. It's 50 years since the Kesavanada Bharati verdict introduced the basic structure. The
pushback however continues.

Basic structure is best understood as a non-negotiable aspect of the checks and balances in a
parliamentary democracy. It's a balancing instrument that works by drawing boundaries. Invocation of
basic structure is never abstract. For example, a constitutional bench used it in a verdict delivered in May
on the division of powers between GOI and Delhi government. The verdict said that democracy and
federalism are a part of the basic structure of the Constitution. How does it work in practice? According
to the constitutional bench, a triple chain of accountability is the framework that gives effect to
democracy. The chain comprises bureaucracy, a government and a legislature, which emerges after a
popular mandate. Consequently, the case went in Delhi government's favour.

Political parties have not always been accepting of limits on Parliament's powers to amend the
Constitution. In the 1971 general election, two years before the Kesavananda Bharati case, quite a few
parties in their manifestos wanted changes that ensured that Parliament's powers to alter the Cons-
titution wasn't subject to judicial restraint. However, over time, all major political parties have been
supportive of the basic structure doctrine. Over five decades, its essentiality has been accepted by all
stakeholders.

But there are and will be sceptics. Some of it stems from judicial over- reach and the fear that the basic
structure can become a cover to enable it. However, notwithstanding odd judgments that may trigger
such fears the concept has stood the test of time. The basic structure constraint can also catalyse more
insightful parliamentary debates and attempts at bridge building because restraints on exercise of power
push parties to create a consensus. Even though Parliament passed the Delhi services bill, the last word
on it hasn't been said. In July, the apex court referred the ordinance, which preceded the Delhi services
bill, to a constitutional bench. It remains to be seen if the bill clears the basic structure test.
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Falling short

The data protection Bill continues to have deficiencies that need cleaning up.
Editorial

The Digital Data Protection Bill, 2023, was passed in the Lok Sabha on Monday and will now have to be
cleared by the Rajya Sabha. The fresh iteration, which has undergone a few drafts, seems to have
incorporated suggestions made to its 2022 version, although it is not clear what the submissions were as
the consultation process was not brought to light by the government. The highlight of the Bill is the
provision that personal data of an individual, the data principal, may be processed by an entity or a
person, the data fiduciary, for a lawful purpose only after the consent of the data principal or “for certain
legitimate uses”. These “uses” are situations where such data may be processed without obtaining the
data principal’s consent, such as by government agencies for providing licences, welfare benefits, permits
and services. This Bill includes an obligation on the part of the data fiduciary to notify the data principal
— and the Data Protection Board (DPB), to be established by the government to adjudicate on
compliance or not with the Bill — if there is a personal data breach. There are other obligations defined
for the data fiduciary as well, but one issue with the Bill is that it does not include the need for informing
data principals about third-parties with whom the data could be shared, or duration of storage.

Too much leeway is provided to agencies of the state in the form of exemptions. The Srikrishna
Committee’s Draft Bill in 2018 allowed for exemptions to be granted to state institutions from acquiring
informed consent from data principals or to process their data in matters related only to the “security of
the state”, and also called for a law to provide for parliamentary oversight and judicial approval of non-
consensual access to personal data. In the 2023 version, the state is empowered to process data through
wide-ranging exemptions and the government is allowed, in effect, to collect information which could be
used for mass surveillance. In overriding consent to be obtained by the state from the data principal for
purposes of providing benefits, subsidies, and licences, the Bill also does away with purpose limitation —
using the data only for the specified purpose. It seeks to introduce amendments that effectively remove
the public interest exception to disclosure of personal information under the Right to Information Act,
thereby diluting accountability and transparency in the functioning of government officials. The Bill also
continues to retain a much weaker version of the regulatory Data Protection Authority envisaged in the
2018 version in the DPB which will only have adjudicatory and not regulatory powers, and whose
members will be appointed by the Union government. The Bill must be thoroughly discussed and these
discrepancies ironed out in the Rajya Sabha.
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AT §&e W 'THA' TATUT TEAT T8 el
S

fo=tr fohdly &ffy & fohdll SIfeel TaEAT 1 gl WioTall WMeilicleh I 81 GNA HIE 7 TR FEId F Tl T
AR f&ar &7 S, AHeT 3R TG & AT ST [T Aerell &, 38F fhdll off SRy Toldl W & ar 3R
TIMT 3T, A & 3% T F AT IT Agd H1F aad forar 3@ afhd i F v T cgaear & §, Sad
gferd, WS AqART Fg X Fhl| ToF gform &1 vasnEd @l 42 AHCT @Y S qdad Hr B
dfehel &Y ST Teh SgY & U & SEdaed & 37efied gl 3N *IC garT &gead s ¥ o1C 0 ©F
IS (BT AT ATHGAT W Teh W AFAT T ST & Alfeded HLar| 38 Rg D3 AT Bar & s 11
HAHC W W &, 3o fov a6 & vad / Sivadt 38 3w & & fav aw sieer, St s s Q@ g
ds WA T @ S SR qErE & g, 38 AREd #el & [T HERISE & Teh qd Sreld 1T Sed, S
& Famcls # IS & AT FH W gH § FIE T W FEr fF S FA N HE W sH VA W F;S
3N FAET 3ST W@ 8, ofehel cHAEUT H FT el @ AT Siedcl T favarg Siicom| ST & Afgensit
ﬁlﬁ'{-—ar%mw,Wgﬁﬁ?m%ﬁm@rmﬁﬁ,mmﬁm%%gﬁmﬁﬁ
3e¢ s a1 AT fear anl dfdst w1E & 3 gforw 1 sffer o fecaol w781 &1 swas @y € g, gAad
3R IR & RNER W HT AFAT 3fE 1 F off DT Afgenr o Hr afafa FEf WER Faa 3@
| GNHA HIE A Yg FGEAT AR & g1 giordl o U YaereT - hierel T HSH 30T &1 FHRI &
T off 77 v iR gty

0 Date:09-08-23

VT HT AR

AYUTEhIT

IR Fafea =arrer™ @ AT AT I dat 39l sgaedr & & §1 9o 38 a5 N To7 TWaR &
T ogsl § @gl o1 o AR & {ar dohat & fAv 319 o HIfSw, @& O g7 HT FIR WWHRT
3ad fader @ afRar & & forr Y qall gaars & vue sgrneler 3 3R ged feoaoh oo fh
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AR H F[A-T€AT &aed g T g1 3HeTerd o AR gferw & o1 o1 & Jerer 3R ffar & At
F grafAd gof el H Sl AY AT @1 IH THH WATATRAT @1 S@RT o AET UT, AR gfed &
UrH UHT HIE HiHsST AE ATl $H OR AR & Yo HeTl@e s H dod fhar aam anl 39k e &
et dr el Farmehel dr 9o 7 de darfagd Afger FarmdRt dr vh Farides w@fAfa fr awor $)
sH HATT & egraeh AP gl g8 W& Sl hr RN & @ry-ary fHee, TEd, #3mes iR
YA T ST T 3HTeholel HYalT| d Wedd RATART T aRmeh o el g8 3Helar #ERISE & Toh qd
gferd #Hgrfaicerh I HidI3Ng ST W Aok [Wel & T fagerd fhar 9@ §1 Ted TR E@RT 1dd faRy
S gell W AR & foT &g & qfod rehetes Aol & AReial &1 @gerd fhar amr gl

SH e Hafed ~ardmeld o Ugel & Tl @ Sidl &l o df Uehl § AR o HehcAl 1 d6T Al 8, W g
3R ToT AR A RE § Tl @ I R AR 3@l & F &1 §1 Ig Tgell Hiwl g o Fafed
AR & g 3R T WHR T FTEAT & I el Ueh STIEAT o] Y &F g1 388 T0ee § & 39
o Tafeg ~aTeT & WHR I TGTAT W IRAT g7 gl «A1Ah TfATT AT Fafea ~ArATeT A 39=AT
Raré ditefr| wamenfas & sa@ d3mg 3R ToF S g I SiEl A Fo Hollar & TRl a3,
AR & fHs e god i #l @ FW g 310, R IS doh 38 Uobel & AT o A T0T TWHR T
RE & A MR gard @S &ar § 3R a7 dg A RE 1 gom | o gaaaqel FagR & 3R oo
W ¢ 50 s Thd # Sl & & &1 AR S g §, dhst W AR Yol T 7T & garel U S g
g1 3 ARG & WY TellchR HT R §1 & AR A1 aeT ateh Hseh W A HT gealr o ar
o gferar @ faaferd &2 feam ol

36% d1g o WEHN AR AoR A M| A & FEd geaAw g Sl g1 3usdr ded Yo qEeRl &
EROR of¢ o S § 3R a8 819 W g1y N 987 W@l ¢l Vg RRT 7 Hl9 §6 gaR der [0 SNl ©
gl AU & dleT od §AY § &g WHR ¥ Ig @ Ushel T R o9 W & 7R 30 fqom & «Is
#OAHE Tgel w6 fewdl W A wdfeaw ey & I8 @ed den Afud 9 & AR & &t A
Haefeieh cgaEAT & Ui RIAT YT ey arell g1 STH 3T a9l T ugard g Fhall, foegier I8 fEar s
Y U TGS AU HT RN HN| DA & gorara, 3T GgInas AR FAg Fwr R Sen g dated
IR I I HGH Gl AIPRT & [T TFH H3T HSA ¢l

/W=
-Eliei
THUG Tel HgAT

AITEhIT
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TUE & 3T Heod U AT H I 6 ¥ 3% §og a& a7 & 5
ool TSET AT 8T AT Taed fa8as-2023 oiRa g I
g & geT & 131 Safh [T F 102 A9 92| N T H I8 [+
ugel € IR & gl g1 319 3 OIS @l AU & fU Usguia & 9
NS Srean| gy W Tt A gV I A HAT AE A T B ghA
HIC & hae & 96 9 e T ool FT horlard TWHR o fAFRAT
| & deTed YE PU A, 38R ST gU 9T o ST g I anl feeed
Waﬁmﬁmﬁmw@ﬁﬁmﬂaﬁmmwﬁ
| & fore 3ma TR 9 O A AR 7 3R @1 g 3R, Redh &

,fﬂtqﬁﬁmﬁamamﬁsﬂﬁmaﬁﬁa%aﬁﬁaﬁwm
WWIWW“%@WHW%%WW?W%W@WWW
IOPR A &, T T WA W FONET &, TNE-TNE| I FA o Tal & aRT G HiY Jrener
el @1 Uoefae soifd, afaus @ & fGoeh & @R 3R #f & v F T & ay A@fFd
JFERT arel RurwdsT & Ty 1993 F $/ VT & ot U AW 1 R @ Far snfew & ool o
T A6 €, 3R g WER F FIUAG T & HER Rear & FEr o JFvw | Fog o= a0
IUPR gl e WRd Uk HY gl HAUeT & g 1 & Sfodaf@a ¢ e gfsar S ema & asEt &
Teh HE GIN, Afehe] SHRI Fohid TehlcHs YOl I AR | Afeadi &1 fqemmered shg & 9al # g1 &
USTllicleh Aicl AT fohell T T FEIAN 3T STcll & 3Tcilch H &1 ey & WY TAlcHS FEIIT Hleh Tl
AMHA T &l ool H 9@ FEaFE N Mo JiaT & FHg w0 o Fg F @Y AT e I AR 3%
EHAT hg TSR & TgdeT IR AT Ao @Tl Foiard 39 369 Aoliliaed oiided & 38 aid &l
Wﬂﬁwl%WWW%%W@WW*W-HﬁW@?%I%
WHR & Y HAGIS THId H IRofT 78 g5 & oo A 39 mae & ol o 77 &1 o A
qreaT| $EE 3R HA feel P SFrar w1 g3
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FRIAN FIATT & &l a1

gl & H 27 ST @ Wik W A oW Sefarary (Fawre d@eee) fagges, 2023 @ Aslr & & 9%
3CIIT-HRIER Felel H Hiel HT T AT 8 Tehel g1 FHH HRITR FIHAA I G61aT ool & 36T I 42
sfafaTar # 183 grau=r A Ty FX SIS-AICT TSAf3Al Sl TR FHI Ao & gelel FT I&dd fohar a=r
gl & 42 P o= 19 $GT HAod @ deoey §, 344 fad, fady o, 3N, aftiey, 93ieorn, dss
aRaes 3R ToAE, 39, Soaciad Td Faar digaie Fae o enfae &1 Rffes wRfwar &
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AT & SIRT HohedAl H Jef& & Tua & AU ST67 ¢ T & HRIEAE & Y FJA S gern ae &
3eoidel e W AGH 5 T S JAT BIC-AE IR F HREIFT N & TEAd & IHelar 3O
Fr AT & IR W AMGF €3 A dhHTId T, FRY W TG TSThlaT I g¢rar &7 & ff g&arg
fpu T &

AT § & 3EAET-FRER T A a0 & fow Gord 9 avf # Fa 1,500 [ F6E 3R 40 &R
IeTaegeh JeIuTelel h WA X far aram g1 3nfdes & & Sheadr AR fearfern see s gur e o
g1 3 & H SiRER GUR i Asigd Jge, 3NTAd giaare i #Age & 3fegawyr A Ay qrdn I
gl PRURC TFE FHA HA1 A1 | FRIGR HT G Fleld el H Tl TSR o RGN $ & T
IR AR fRam &1 siaes § & 17 s &7 faea 9Rigy siever Fu Foedel ganT ARd 7 3nfde-
o guR va Bfoeder w gwmfta R & #Fa1 mr § & ana toefs qunl, g e
e, fadir gamEee iR Boeeaor & §d W HRIER Hodmdlﬁsmwai'cﬁmmgvgﬁm
T gl FeH 31 HITAEYT o IRAT §| T oA FHIRIT g1 W PRIGR H Ielheldiz § Fefed 37
¢ dRgw Rulel # #RT # FRGR QAT & aRIA & WWifehd fhar = g1 @gFa g 3l v
AT 3T (Juasraded) H Bioee vd Rwz s giawur dae RAE & ara 140 3o0f >
BIsd gU gfadr # Fe@ 3 ugd I gl ROE & AAMeF, IReRiar, MaaRedd, deaed cgaer,
Feer 3R FEORIET AR Htll Hedihad H AT & 100 Ffaerd # 3chse I giider &1 g1 2021 &
yehIRId 3fsiee vd ez s giawr Rl & oiRd & 90.32 Hrde 37 g1ilel fhe & dar 2019 # &4
RAIE # #Ra & 78.49 $rag 3w A & Tose s ¢ @ ¢ & oo ax adf 7 #ra Bfoes @
feehrs O Qa3 & Selier ek 3T §eT &1 $EA FIg &l A A § o PRGN & secdl 3egeperdnai
& PRUT ARG & T e dRTGF Beaq 3R FAT FURAT 399 e doil A Fer WY &1 ST & g,
R ¥ #5 faafaa 3R fawmaeie df & T &8 FH a3 dF@e | 3Eeafds W & ' & 3@,
R IR oRE et TSI FulFar a8 de@fEr & aF F AR IS ufaemt & AemA @
ﬁqmuafrqcpuquﬁ%ﬁvwﬁmﬁﬁwmﬁa(@@ﬁﬁmgma@ﬁsm?r
# Pyqd dRgsh BRI BAf & FR Toilael glaumsit & gafsod g1 7 BAf # 93 e W
fcTeelr AR ganst H gFaar g W § aRa & At F Bioea 3R seafAar & e 7 g
T F gacal HEIA A g1 100 § SAET JiASE a0 §, 3R Uh @ § SN A FWEHT g Ig o1d
Hecaqul & & U 3, 2023 @ W] U F A fAGY AR AT (FTP) faeur OR # Wl §aad &
fT Fgcaqul i s @ g1 &8 fader AR sifd & dgd WeR &ATd &1 g dee & fav foen
TR W TFHUIC 5 T TAGAT A T IR W 37T ¢ g1 8T AT § 3 e AT Al g7 &l
Fhall| TR T f3T¥cere ot Wisde T Igelel T HH Tgel & QM A gl g1 ool TR W 2 giaer
el 8 & 39 9 & 3curg & e & FaTa foRar ST adhen| S-iad F AEgH § gl arel faaTa
& WchEe & fAU He@T @ S-HAY ST i TAGAT HT IJR TR/l § 3T qT o ET &1 FRI Far &
AETH § g drel AT @ deg faffic & 5 o @ gt 10 o T fd W9 & fear mrm gl
fARaa ¥ & RBfSed td REAF AR & FAgAoR 9RT o Hr Fufa & &1 v Tase s ¢ w@r §
fo 33l AT Fear A & dARa 1 Fire TR Jfdet Bfoced HRIR HT ST T Q@ AT 91 T 8
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39 gfear 1 g 3 Far IEIET aTel AR H a9 HEAr A gait i Bfed FRER & dv @ 3R
TS Tehellehl ATAAIN & AT TS, Foll33 HePfe, AMA afeler va 307 7% Bfoea Frew & gafoord
fRIT SFTAT Bram|

T HRA @rT U |, e, erst, @rar #@garer aRwg (JCC) & ©g aeii, afaror 3nhie, Al 3R
$USAT & WY THET & v oyl ardid dot & g &% gl 398 T FeRASET HaT & &9 H
T A & T g O e gihT| 2o T A3 fager SR Afa, a8 dfeiites g 3R afa afed
ST T A R & HRA 1 3R gfaeaddt dor & &9 7 S dear geml g7 2023 # Si-20
N IETAN F GRIA 56 TEAA H AP b A ugue e faRise ol gfafafeat & sRa &
fBfSicer o 3R FRIGA FIAA & IReeT @ 3eh @ IRRAT FaT gon| fARad & & FRE
FIA & fow 0@ 3R 3 garat & 3 7 36T, FROR, fFdfd, Faer qur deer & At 569

Live
fEccEdra
e .C0M

O
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SO H dlhdd 99 & fAT §5F W 3a¥ &r
e saifa g, ( iR Raa waifive, dismses )

ALY TRIATG &2 SR 3o Gl Ueh 93 Walellideh Hehe
¥ S @M gl Al Seradr @ g agl & ol JereTHs
SolfAe Adedrg & @eh WX g1 geitsh, Tgol foeqe
3Taret 3T df, IR AT JETThRT T3 I SR 3TaiT
AT Joie T ofdl g1 3ol HET HAET §, 3T Hlofel I
arRl, o8 Adeag WHAR 8% GUR Fg TaRd
T T gl I BT GUR IET H FA-HJoled HI Th
FAAG §, [OTEH AFAE Feled gl IR dh-sifd o
A H FAIUIfoIhl & GHIT &l FA Sl gl 36 STodadl H
& st fahar arr a1 3R Sfens & wae & uiRa off &Y e

TRt & Th & o 58 o WHR o o h A HIE & AASHRT T AT A T v F fowar g,
gfe =a1der AT o, =aT¥s AgfFdal o1 3SR 30 gy & ol 3R Fe Foghrl Hr rfFaat
Fr WfFT I Hr wfRrer oy Fr o g QT IRAUT F AT HA 3T TP SR H ~ATIUIIHT oF &r
Uk U5 oI, Il 07 1 AJfd T @1 wH fhar g1 W A, Sa¥e gUR &1 Ig aid dieheT &
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T H SoRT HI gfadd &l AR HL Thdl gl TTT &, AT YEYEET & STIATT F d@l & AT hr
TfAe UgTTeT o ahal g g olielt T 31F¥Aar yanfaa & Ioar gl

&GN ST, A U AR gl % U Adedrg o Ig G FHAre N §| g 3R sHAT ST g, Fih
oo o GER 7 Ta1 96 & a6 3egiel I8 Talel fhar a1 6 a9 guretadr & 3mel offie &
favdR &3 urom Ig & & T Adedg IE W FAET A [E §, il FeEr IR Regdwlr & 5
HRIGT & 98 WHAT FX @ 8, 379 IR U7 Th| Seol@elld § & o’ & AT dliehcdT gl & dldoe
TUHHA & U $S TR H AFadr g &1 Yo g s fAf@d dfaur @@l §, safar 11 gieamr
Pl & HUR T E AMHA-IGEAT Tellg o W@ gl g o Jgl IR Al & g §, Acdarar foar
3Fflear &Y gl goid, Sfesh 120 FEerT el & fov qiféat &1 a2 fhar S &l

IE U UCATHA qdldlé%wmﬁmmwa@aﬁmﬁmaﬁw%
aR & TR T ¢ sHA FareNash W gierar & o A, @Ee usilt S W 9sem| 3ARET # 3@
SRS & fav AT et P §1 SAhiesd el & MaX 39 a1 I BN AReE § F wacdfaar &
AT goRMTe &1 ¢ SRR PR THMAR SHASRI HeA 331 W &l W #, ariees 1 Ig | ae
Fhcll & o la 80 RIS FEET IS aTel Yg & 379 Aehcd ¥ NS g€ QT &1 geieh, HRA @i &
3Y-9Ue @ €Y AR W genfad FET g, Afhe i S A H Al A Th-g@E H T §, FHAT
7§ feed &1 ggl H U W AoR =0 gg &1 TR=A TR F dRA ot # ofcd & fov TR gorme
N gH P TG WA gl TRy & ar gfauafar Rear wsnfaa &7 gem, AR Ifg Jg 3mr Fedr
se R USHT Howh o sHAT TUC F A ¢, o FARY RAAT ¢ Hehcll &1 Tg AR SIATS T W & fob F@i
HT U T, WRAT A7 AT ST AT T 3igwer RAfY W aefX 38R 31T T &, 59 ROT gAR
e off ganfaa g a&a &

X Fehad TE § & a8l &1 ORu-yede heglad 9#7a arell g1 81 oW & 3w § & 39 gfe
Adedrg & Wl IRHT T 3feTed # Al g & S Fohchl, FHAT a8 Fel AR cHARRT 3UTt FHi
TERT o9, 3R Ffearel drehcl 3oeh SURT 3eTehl eTfdteh AT A wie ggansn| safee, ~ai¥s gur
&I S ARG H T gL §lel A Uehedl AR &
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