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How Free Now?

SC did well to warn against further restrictions on free speech. But misuse of IPC
provisions needs checking too

TOI Editorials

In a judgment that helps clarify free speech’s many
dimensions, a Supreme Court constitution bench has
ruled that no more reasonable restrictions can be
envisaged other than the eight already listed under
Article 19(2). These are sovereignty and integrity of India,
security of the state, friendly relations with foreign states,
public order, decency or morality, contempt of court,
defamation, and incitement to an offence. The implication
is that if the state were to bring a law curbing free speech
on grounds of public interest that cannot be located
within these eight “reasonable restrictions” it can be
struck down.

Additionally, the 4-1 ruling also reiterated that rights

under Articles 19(1) (free speech) and 21 (right to life
and personal liberty) can be enforced against private entities and the state is bound to protect these
rights, even when they are infringed by non-state actors. This is an important reminder from SC. Many
ordinary citizens find their ways of life, privacy, choices and liberties constrained by dominant groups. It
is a cue for officers of the state to proceed against those vigilantes, many of whom are politicians, who
muzzle others’ rights.

The majority verdict may have disappointed those hoping that ministers making outrageous, often
hurtful, statements would be sanctioned. But SC was clear that individual statements of ministers were
inadequate to invoke collective responsibility of cabinet, terming it impractical too when a PM or a CM is
politically weak and/or head coalitions. Moreover, violation of constitutional rights and invoking
constitutional tort for securing damages happens only when the statement resulted in harm or losses to
the complainant.

Despite this conclusion, which is quite logical too, both the majority and the minority verdicts - the latter
by Justice BV Nagarathna - uphold free speech emphatically. However, what judicial pronouncements
aren’t able to fix is misuse of IPC provisions drawing their constitutionality from Article 19(2)’s
reasonable restrictions. Anyone claiming that their sentiment has been hurt - reasons can be religion,
caste, or even criticism of a politician or an officeholder - can lodge police complaints. They and cops
should heed the majority judgment’s sagacious words: “The emphasis even in the Preamble on ‘fraternity’
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is an indication that survival of all fundamental rights and survival of democracy itself depends upon
mutual respect, accommodation and willingness to coexist in peace and tranquillity on the part of
citizens.”

The Economic 'TiMEs Datsa125
We Can’t Talk Green, Walk Degradation

Rethink the draft Regional Plan 2041
ET Editorials

The lack of protection given to the Aravalli Range in the draft Regional Plan 2041 prepared by the
National Capital Region (NCR) Planning Board under the urban development ministry is worrisome. The
exclusion of the Aravallis from areas demarcated as ‘natural zones’ or areas earmarkedfor conservation
will give a free run to construction and mining in the range. This will have adverse implications for the
NCR. Gol should reconsider this lax approach.

The 550 km-long Aravalli range is a fragile biodiversityrich ecosystem. It is the NCR’s only water and air
recharge zone. The range acts as a natural barrier against the encroachment of the Thar desert, a
protection against sandstorms, and sustains the region’s water levels. Their continued degradation also
contributes to the NCR’s increased air pollution, water stress from falling water levels, and
desertification. Rather than approve a masterplan that gives a free run to construction and mining that
will exacerbate air pollution, water stress and the destruction of species, the NCR Planning Board should
revisit its plan. It must engage with experts and all stakeholders to develop one that is sustainable. It
makes no sense to cut off one’s nose to spite one’s face.

At COP15 to the Convention on Biological Diversity in Montreal, India and 190-odd countries agreed to
set targets to halt and reverse biodiversity loss. The draft Regional Plan 2041 certainly goes against this
agreement. India must not be seen as promising something and doing something else. Most importantly,
to ignore conservationary measures is to hurt ourselves. India’s domestic systems must be rigorous to
ensure robust ecosystem protection. Policymakers must recognise that environmental protection is not
inimical to economic growth and development. Rather, the degradation of the environment undermines
growth and development as it undermines ecosystem services critical to sustaining life, such as ensuring
clean air and maintaining water systems. Nature is an asset with economic value. Ergo, it must be
protected.
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The values of local self-governance

Debates on federalism should include larger discussions on how power should be
divided and shared between governments at the Union, State, and local level

Mathew Idiculla is a legal consultant and a visiting faculty at Azim Premji University, Bengaluru

In December 1992, Parliament passed the 73rd and 74th constitutional amendments, which instituted
panchayats and municipalities, respectively. These amendments mandated that State governments
constitute panchayats (at the village, block and district levels) and municipalities (in the form of
municipal corporations, municipal councils and nagar panchayats) in every region. They sought to
institute a third-tier of governance in the federal framework through the devolution of functions, funds,
and functionaries to local governments.

Since local governments seldom derive their authority directly from the Constitution, India’s
constitutional reforms for decentralisation are exceptional. But despite these reforms, municipal
governments are often seen to be ineffective in addressing even the most basic needs of citizens, such as
reliable water supply and walkable footpaths. Urban residents tend to blame “corrupt” local politicians
for these civic woes.

However, as we celebrate the 30th anniversary of these reforms, it is important to ask fundamental
questions: Why should local governments be empowered? Why are they weak despite constitutional
reforms? How can the idea of local self-governance be revived?

The normative basis of local self-governance

Understanding the normative basis of local self-governance is important since this also informs the
institutional form local governments take. Local self-governance is linked to the idea of subsidiarity and
is typically grounded on two broad arguments. First, it provides for efficient provision of public goods
since governments with smaller jurisdictions can provide services as per the preferences of their
residents. Second, it promotes deeper democracy since governments that are closer to the people allow
citizens to engage with public affairs more easily.

India’s decentralisation agenda is also arguably driven by these values. The 73rd and 74th amendments
require States to vest panchayats and municipalities with the authority “to enable them to function as
institutions of self-government”, including the powers to prepare and implement plans and schemes for
economic development and social justice. They also mandate the regular conduct of local elections,
provide for the reservation of seats for Scheduled Castes, Schedules Tribes and women in local councils,
and institute participative forums like gram sabhas in panchayats and ward committees in municipal
corporations. Hence, the core values that the amendments sought to entrench are that of deepening local
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democracy and devolving functions for meeting the ends of economic development and social justice.
Debates on the role and responsibilities of local governments should be foregrounded by these normative
values which have found expression, at least in some regard, in the Constitution.

Despite the constitutional promise of local self-governance, local governments, especially municipalities,
operate with limited autonomy and authority. Their frailty may be attributed to the inherent limitations
of the 74th amendment and the failure of State governments and courts to implement and interpret the
amendment in letter and spirit. Limitations include the discretion given to the States regarding
devolution of powers and levying of local taxes. State governments are reluctant to implement the 74th
amendment as cities are economic powerhouses and controlling urban land is important for financing
State governments and political parties.

The courts have also mostly interpreted the 74th amendment narrowly, allowing State governments to
retain their control over cities. In this context, the Patna High Court’s recent order declaring some
provisions of the Bihar Municipal (Amendment) Act, 2021 as unconstitutional is path-breaking. The 2021
amendment had transferred the powers of appointment of Grade C and D employees of municipalities
from the Empowered Standing Committee of the municipality to the State government-controlled
Directorate of Municipal Administration. The court held that these provisions violate the 74th
Amendment since the recentralization of power and the weakening of self-governance “are incompatible
with the idea, intent and design of the constitutional amendment”.

Local governments and federalism

This judgment is unprecedented since it tested State municipal laws against the letter and spirit of the
74th Amendment and can potentially reset the position of local governments in India’s federal
framework. As India is undergoing a centralising shift in its politics, economy, and culture, there’s also
been a renewed assertion of federalism. However, this assertion of State rights is hardly articulated as
value-based normative claims. If we unpack the intellectual arguments for federalism, many of them are
also applicable for local self-governance. Hence, debates on federalism should include larger discussions
on how power should be divided and shared between governments at the Union, State, and local level
since local governments are, normatively and structurally, an integral part of the federal framework of
the Constitution.
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At & e 124 # Tsgufd GanT SIS & Hollg (FHeee) ol Sioll & fogfed atel &r
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Al gRAT Hr FHAM F dG, I IR FEH AR
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Haee GO g ol FATCT Agr gream Afshet Y 8l 36A 1T el 3mvel| ailce & 6 30 a¥ I8 afewsy
96T 2.3 TG S TUY Bl HT A § S 3 deh HT Ieaadd TR g1 Ig Tl 3T & Jghel-&H
Y & S1g IRA HT HRASET AT # doft & gl g3 g1 JgT o &6 a9 faq af & iy ol
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Fecdqul 19 I8 & fF o 7 39 9% aOfcas ®0 & SEAAA fHFU S W@ g-¢F Al 3RF F Ao
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34T BIAT § 3R SHHT HIAT 240 TUF g1 T§ AT H Ffews) W Ao arel IRAT & 45 fhell & a1
d JolelT H HI HA § S el § FAWT AET H ATSeloleT ¢ Aal-Svd i hrad 600 T9 9fd sider
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il i & g 81 2,000 TUd & 31Tt dr R Afews & el $Hb Al Al 3 el TTET H gl
% FRUT BT Sidadl H 31T AT ¢ Tolee dAl-of ST 3T 8T ¢l 398 Rl ol 7R IR$A SIRAT ST
gos H ofdlel aTell o @ F4rd glar 81 W A ¥ 3RS BHA 3culed T AR FH F H AGG B
3R Wt &1 FHATHT FETeET|

el 3T T Teh IR o ToEehT ShIer TET ALl Bl § 96 I8 © fh URURS 3 hl Jelell H I
THTROT T Fgd FH gl TG &l TRINSG IR gal, A IR a6 de 1 ggfia :a &1 IfF T
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T TURST & ToIT ameferas Arffad 8¢l @EAR W fhaEr & fov Seg g &t & saa gelr 3R
WeR F o 3HT W FA afcqsr F1 ST 3T 89|
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