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How We Treat Our First Citizens

Tribals are still targeted by laws that reek of British Raj prejudice.

Arghya Sengupta and Aditya Prasanna Bhattacharya are Research Director and Research Fellow
respectively at Vidhi Centre for Legal Policy.

Jaipal Singh Munda was a remarkable man. A skilled orator, an
Oxford graduate, Olympian and gold medallist in hockey,
Munda was a passionate advocate for tribal rights in the
Indian Constituent Assembly. The atmosphere in the
Assembly was hostile to tribals.

Ambedkar, adopting the borrowed language of eugenics, had
earlier said of tribals: “Thirteen million people living in the
midst of civilisation are still in a savage state, and are leading
the life of hereditary criminals!” He was opposed to any
reservation for tribal persons in legislatures because he felt
that “they had not developed any political sense to make best
use of their political opportunities. ”

Nehru disagreed but patronised them through safeguards: “Every care should be taken in protecting the
tribal areas, those unfortunate brethren of ours who are backward through no fault of theirs. ”

But Munda did not ask for the charity of the Constituent Assembly: “What my people require, Sir, is not
adequate safeguards as Pandit Jawahar Lal Nehru has put it ... We do not ask for any special protection.
We want to be treated like every other Indian.”

Seven decades on, has this wish been fulfilled? Today, a tribal lady, of which there were none in the
Constituent Assembly, is the President of India. Despite all laws finally being enacted with her assent, the
legal system continues to treat the tribal person as belonging to an “uncivilised race”. This happens in
three ways.

® First, there are many pre-Independence laws that exhibit a deep-seated prejudice towards tribals and
continue to remain in force.

® The Sonthal Parganas Act, 1855 is a classic example. Enacted as a response to the Santhal uprising
against the East India Company, the Act excludescertain districts in the erstwhile Bengal Presidency from
the application of the ‘general Regulations and Acts of Government’.

1



&
a\
AF" www.dafeias.com

IMPORTANT NEWSCLIPPINGS (16-Dec-22)

® The Act is based on a simple premise - Santhals are too ‘uncivilised’ a people to be governed by the
legal system. This is not an inference - it is stated explicitly in the preamble of the Act.

® The leaders of the Santhal uprising were Sidhu and Kanhu Murmu, heroes who have rarely featured in
any Indian history book. Ironically, the Sonthal Parganas Act, 1855 remains prominent in another book -
the Indian statute book.

® Second, the cocktail of protectionism and prejudice continues with postindependence laws. Introduced
in 1952, the Habitual Offenders’ Model Bill replaced the Criminal Tribes Act, 1871 and served as the basis
for state-level Habitual Offenders’ Acts.

® The 1871 Act described certain tribes as ‘addicted to the systematic commission of ... offences’ and
enabled the government to notify them as ‘criminal tribes’. Using this power, nearly 200 tribes were
branded hereditary criminals.

With the repeal of this Act, the ‘criminal tribes’ came to be ‘de-notified’. As one would expect, the Habitual
Offenders’ Acts, unlike their colonial counterpart, do not explicitly single out these tribes. However, in
practice, not much has changed. In almost every state where Habitual Offenders’ Acts are in force,
individuals belonging to the de-notified tribes have been disproportionately targeted. The substantive
provisions are worryingly similar to those in the 1871 Act.

Take the Bombay Habitual Offenders’ Act, 1959 which is in force in Maharashtra. It empowers a district
magistrate toprepare a register of habitual offenders and compel them to provide ‘such information as
may be necessary’ to prepare the register. In effect, with tribal persons being targeted, this has meant
that all kinds of data on tribes continues to be extracted from them with no regard for their privacy.

This includes photographs, fingerprints, footprints, palm impressions and iris scans. Just like its colonial
counterpart, the Bombay Act bars courts from questioning the validity of any direction or order issued
under the Act. Tribal persons continue to remain exhibits for the state machinery and not citizens.

® Third, the old colonial idea of primitivism continues under the guise of protecting cultural autonomy.
The Fifth and Sixth Schedules of the Constitution lay out a set of special provisions for tribal areas. Among
other things, governors are empowered to prevent or modify the application of both central and state
laws to these scheduled areas.

® These areas were previously ‘typically and really backward tracts’ under the Government of India Act,
1919 and ‘partially and wholly excluded areas’ under the Government of India Act, 1935.

® The Fifth and Sixth Schedules of the Constitution perpetuate the language, and more worryingly, the
patronising logic of these colonial statutes - that there is a need to ‘protect’ the tribal population and
‘help’ them. If that means keep them in a state of permanent exception away from the regular legal
system intended for all citizens, so be it.

This is not to say that it is not the duty of the government to address the social and educational
backwardness affecting members of the tribal population. But the starting point cannot be one of
protection or assimilation, but rather respect and equality.
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Sardar Patel, echoed Jaipal Singh Munda and grasped this instinctively in the Constituent Assembly, “All
the laws that have given them protection are there. But have they protected them?”

If the aim is to disrupt colonial continuities and decolonise our laws, the first step is to decolonise our
minds.

Date:16-12-22

The Indian Innovation That Can Change The World

The model that created UPI, Bharat Bill Pay & Aadhaar-bank linkages can benefit
every country.

Amitabh Kant, [ The writer is India’s G20 Sherpa. ]

During the first two decades of the 21st century, Google, Amazon, Meta, Apple and Microsoft have been at
the forefront of a massive explosion in innovation and value creation. They, along with Chinese firms
Alibaba and Tencent dominate the global sphere in digital advertising, commerce, messaging, cloud
infrastructure, social media and mobile operating systems amongst others.

India took a unique path

In contrast, India has adopted an unprecedented and a powerful new approach in policy governance
through the adoption of digital public infrastructure (DPI). This has enabled India to digitally leapfrog
with the public sector playing a key role in defining the regulatory guardrails, and the private sector
innovating and competing in the marketplace.

These public digital platforms are open source, have open APIs (application programming interfaces),
open standards for interoperability and leverage public data for open innovation models. These low cost
and inclusive platforms are based on core principles of consent-based data sharing protocols and reduce

the digital divide. They also create a level playing field through regulatory framework.

Tech innovations normally emerge from the developed world. DPI is an area where an emerging market
has created a unique model. These platforms include:

® JAM trinity which links Aadhaar, mobiles and bank accounts

® DigiLocker for digital storage and documents

@ Bharat Bill Pay, a one stop solution for multiple payments

® UPI, Aadhaar Enabled Payment Systems (AePs) and Immediate Payment Service (IMPS)

® CoWin for vaccinationThese platforms create a powerful integrated stack of building blocks that
provide impetus to private sector innovations.
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Intertwined building blocks

India has been able to solve the challenge of digital inclusion by taking a platform approach by
mainstreaming digitisation and tech across all schemes of government. A recent study by the Bank for
International Settlements (BIS) has highlighted that on account of the digital public infrastructure, India
has delivered in 10 years what would have taken 50 years to achieve.

All these platforms have been developed by building an alternate model on principles of openness,
equity, inclusivity, fairness, transparency and trust. In future, this new approach will create a new
economic divide between countries who are leapfrogging ahead on digital public infrastructure approach
versus the rest.

For example, inherent to the UPI architecture is interoperability. Its value is resonated in over 300 banks
offering linkages to bank accounts through UPI which is accessed by consumers via 50-plus third-party

apps.

As a result of the JAM trinity, every household now has access to formal banking services along with
aplatform for availing low value credit, insurance and pension schemes. A testimony of this is the
resounding success of Pradhan Mantri Jan Dhan Yojana (PM]DY).

In 2015 when the scheme started only 15% of the accounts were operated by women. During the last
eight years 460 million accounts were opened. The number of accounts operated by women has jumped
from 15% to 56%, and 67% of the account holders are from rural and semi-urban areas. The average
deposit per account has gone up by 71%. This transformation has been possible only due to the digital
public infrastructure built by India.

The platform approach has led to top class payment products being developed on top of UPI. Numerous
apps like PhonePe, GPay and AmazonPay are facilitating payments with the click of a button.

E-commerce, the next frontier

India is now democratising e-commerce through interoperability. The Open Network for Digital
Commerce (ONDC) has gone live by providing access and equity to small and medium-sized merchants,
increasing choice and quality for customers, and ensuring competitiveness and efficiency across the value
chain.

ONDC is significant given that the coverage of retailers using digital commerce has remained at 15,000
out of 120 million retailers, while the estimated size of online shoppers is projected to be about 220
million by 2025. ONDC will revolutionise how people transact and empower MSMEs and with greater
negotiation options.

A vast segment of the global population, almost 4 billion, does not have a digital identity. Almost 1. 5
billion people still remain unbanked and 133 countries do not have digital payment systems. As India
takes over the Presidency of G20 it has a unique opportunity to create a complete package of these digital
platforms and deliver them as an end-to-end e-governance service to digitally transform the world. All
this as a “Cloud in a Box”. No better way to enhance India’s soft power.
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Reflections on the fading principle of non-intervention

In the tense interplay now between the executive and the judiciary on the
appointment of judges, it is worthwhile recalling what ought to hold the key.

Vivek Katju is a retired diplomat.

The President of India, Draupadi Murmu, and the Vice-President of India, Jagdeep Dhankhar, have
weighed in on the surpassing significance of the separation of powers in the Indian Constitution.
However, both did so in different ways, in substance and style.

Wise counsel

In her valedictory address on November 26 to the Constitution Day celebrations organised by the
Supreme Court of India, Ms. Murmu said, “The Constitution outlines a map for good governance. The most
crucial feature in this is the doctrine of separation of functions and powers of the three Organs of the
State.... It has been the hallmark of our Republic that the three organs have respected the boundaries set
in place by the Constitution... It is understandable that in the zeal to serve the best interests of the
citizens, one or the other may be tempted to overstep. Yet, we can say with satisfaction and pride that the
three have always attempted to keep the boundaries in mind while doing their best to function in the
service of the people.”

These measured words do not point a finger at any particular organ of state. Ms. Murmu cautions them all
against excessive “zeal” which may lead to transgressing the “boundaries” set for them by the
Constitution. Indeed, it can be said without fear of contradiction that seldom has a leader sounded a
caution so delicately and yet so effectively. Her wise counsel should be a guide to the political class and
the judges.

Mr. Dhankhar, in his capacity as Chairman of the Rajya Sabha, addressed the House (“258th session of the
Rajya Sabha”) for the first time on December 7. Devoting a portion of his address to the doctrine of
separation of powers in the Constitution, he said, “Democracy blossoms .. when its three facets..
scrupulously adhere to their respective domains. The sublimity of the Doctrine of Separation of Powers,
is realised when Legislature, Judiciary and Executive optimally function in tandem and togetherness,
meticulously ensuring scrupulous adherence to respective jurisdictional domain. Any incursion by one,
howsoever subtle, in the domain of [the] other has the potential to upset the governance apple cart.”

And a radical departure

As the Vice-President proceeded further, he departed radically from the President’s views. He said, “We
are indeed faced with this grim reality of frequent incursions.”. President Murmu had only pointed to
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“temptations”. Far from making the charge of “frequent incursions”, she had categorically said that it was
the “hallmark” of the Indian Republic that the three organs had respected their constitutionally
prescribed boundaries.

In the context of the “grim reality of frequent incursions”, Mr. Dhankhar basically focused on the Supreme
Court’s decision to strike down the 99th Constitutional Amendment setting up the National Judicial
Appointment Commission (NJAC). He said, “This historic parliamentary mandate was undone by the
Supreme Court on October 16, 2015 by a majority of 4:1 finding the same as not being in consonance with
the judicially evolved doctrine of ‘Basic Structure’ of the Constitution.” Stating this to be an unparalleled
development in “democratic history”, he added, “We need to bear in mind that in democratic governance,
‘Basic’ of any ‘Basic Structure’ is the prevalence of the primacy of the mandate of the people reflected in
the Parliament. Parliament is the exclusive and ultimate determinative of the architecture of the
Constitution”. He regretted that Parliament had not focussed on this matter for the past seven years. It is
difficult to recall another instance of any Vice-President having expressed his views on a judicial decision
and in such a manner. But then these are new times and new precedents are being set.

The office of the Republic’s President is above politics. The Vice-President has to be fundamentally above
politics too; he/she can only enter that arena when he/she has to exercise a ‘casting vote’ in case of an
‘equality of votes’ in a matter under the consideration of the Rajya Sabha. In the past, Vice-President’s
have, in their addresses outside the House, given voice to their views on public policies. Mr. Dhankhar’s
choice of words on the Supreme Court’s decision on the NJAC also tends to give an impression that he not
merely made a comment on a specific case but raised questions of the long-settled matter of the ambit of
Parliament’s powers to amend the Constitution.

The Minister of Law and Justice, Kiren Rijiju, has clarified in Parliament that the Government does not
propose to re-introduce the NJAC with amendments. He was critical of the present collegium system for
appointment of judges earlier. The Supreme Court is seized of the matter relating to delays by the
Government in acting on the recommendation of the collegium in some cases. As the matter is subjudice,
it would be improper to comment on the issues. It would not be improper though to recall what
Mohammad Hidayatullah, a former Chief Justice of India — he is also one of Vice-President Dhankhar’s
predecessor’s — has recorded in his autobiography, My Own Boswell. He wrote that the Chief Minister of
Madhya Pradesh, Dr. Kailas Nath Katju, told Justice Hidayatullah when he was Chief Justice of the State
that he would never intervene with judges’ appointments but caution him if he heard something adverse
about any of his recommendations. This goes back to 1957, decades before the collegium system, but the
principle followed by Dr. Katju holds the key even today to the interplay between the executive and the
judiciary on the appointment of judges.
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