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A Sea Grumble

India and the US should work together to tackle China’s maritime belligerence
TOI Editorials

In a totally avoidable kerfuffle, the US navy carried out a freedom of navigation operation (FONOP) in
India’s exclusive economic zone near Lakshadweep deliberately without New Delhi’s permission. In fact,
the US Seventh Fleet in a statement said that the USS John Paul Jones - a guided missile destroyer -
asserted navigational rights and freedoms around 130 nautical miles west of Lakshadweep on April 7.
India has objected to this citing the United Nations Convention on the Law of the Sea (UNCLOS).

While the US has since somewhat toned down its statement, saying it had carried out an innocent passage
in the vicinity of the Maldives and that its FONOPs aren’t targeted at any country in particular, the whole
affair does stick out as an oddity. After all, the US hasn’t even ratified UNCLOS. True, the US navy has been
carrying out FONOPs in the South China Sea against China’s excessive maritime claims there. But Beijing
claims almost all of SCS through its so-called nine-dash line cartographical innovation, which was
rejected by the Permanent Court of Arbitration in 2016. Plus, China has been building artificial islands,
militarising them and harassing legitimate commercial activities of other nations.

So there can be no comparison between India and China. Besides, even if Washington disagrees with New
Delhi’s domestic maritime laws, the matter can be handled with more finesse. For, the two sides today are
part of the Quad and are increasing bilateral naval cooperation to counter China’s aggressive tactics. But
if India and the US allow minor disputes to creep up, it will undermine the overall objective of Quad and
ultimately affect the reinforcement of a rules-based international order. Therefore, Indian and US navies
should coordinate more closely and keep their eyes on the bigger Chinese threat.

The EcoNovic 'TIMES Do 120021

Elephants in the Climate Room

Dhiraj Nayyar, [ The writer ischief economist, Vedanta |
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After four years of denial in the
world’s largest economy climate
change is back centre stage. On
April 22, Joe Biden will host 40
world leaders, including Narendra
Modi, ata Virtual summit. The
purpose of the meeting is to
‘underscore the urgency and
benefits of climate action’.
Interestingly, there isno mention
of the costs, for long the elephant
in the negotiating room. For India,
the summit comes when its OWN
economic stratecy post- Covid
requires amore pragmatic
approach to climate action. The
rest of the world, too, may have different priorities, particularly on finances, from four years ago.

The cost factor is more complex than merely reducing the commer- cial costof renewable energy while
expanding its coverage. Thereisa need to build infrastructure for storage and distribution. On the demand
side, there has to bea radi-cal change in technologies and processes to efficiently absorb or se renewable
energy on commer- Clally Viable terms. Remember, electric cars have been around for a while. But lack of
infrastructure and commercial viability remain challenges for mass adoption.

For urgency governments will have to disrupt business-as-usual via policy instruments. But, over the last
year India has made policy choices that sugpest afradual approach. If anything, the elements of business-
as-Usual carry more weight. Consider the Gol’s path- breaking decision in 2020 to liberali- se the coal
sector for commercial mining. If the government wants to attract private investment, then it cannot also
have an explicit policy to phase outcoal from the enereyv. Investors have along-time horizon.

Thecurrentshare of coal in India’s energy mix is above 50%. China, which has a much higher income and
enerey consumption, has aé2% share of coal. Interestingly China, too, isnot abandoning its emphasis on
coal, adding 17 new coal power Dlants in 2020 alone.

Consider, also, India’s renewed thrust to build acompetitive manufacturing sector with the Aatma-
nirbhar Bharat initiative headlined by the 13 Production-Linked In- centive (PLT) schemes for select
industries worth almost €2 lakh crore in five years. Manufacturing is essential for job creation, particu-
larly for the surplus workforce trapped in under-employmentin agriculture.

Notably only two of the 13 sectors identified for PLI are linked to green technologies — advance
chemistry cell battery and high-efficiency solar photovoltaic (PV) modules— witha combined allocation
of "22,600 crore over five years, asmall fraction of the overall allocation. The sector with the single-
higeest allocation is automobiles. India is still betting on conventional manufacturing.

Ata per-capita Income of just $2,000, this conservative stratezy makes sense. It would be toorisky to place
big bets on cleantech. Also, manufacturing in India is hobbled by several siructural disadvantages, such as
high-cost land, inflexible labour laws and high cost of capital. Any added burden such asa carbon tax
toforce a radical shift in technology may Kill whatever maniufac- turing India has.
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There is aschool of thought that believes that having missed the bus on conventional manufacturing,
India should leapfrog. This is wishful thinking. It would require massive R&D spendine. India spends only
0.7% of its GDP on R&D, afraction of what the US, Germany, Japan, South Korea, Israel and China
spend. Also, unlike in those countries, amajority of R&D spending in India is done by government, which
is less efficient than the private sector and focused lareely on defence and space, notindusiry Given
fiscal constraints, any serious uptick seems unlikely. Andthe startup ecosystem, a potential breeding
ground for innovation, is still focused on services and ‘reverse engineering’ more than breakthrough
technologies.

Innovation in cleantech is likely to mostly happen in advanced economies. India will have to buy these on
commercial terms, or hope for generosity in the larger interest of climate action. The latter seems less
likely than four years af0 Dost-2008 and DOSt-2020. Massive amounts of money are being spent to revive
their home economies with limited appetite for support to other couniries.

some of the spendine is, Indeed, directed towards technologies that would aid climate action. Butgo-
yermments and corporations will likely look for handsome returns on this Investment. The cost burden
of climate-friendly technologies will, therefore, remain squarely on emerging economies like India.

In this scenario, India would do well toadopt a conservative stance in. any climate negotiations and not
commit to net-zero either by 2050 (like the advanced economies) or 2060 (ike China). India needs time
and space to become rich witha judicious mix of the new and old. Unless, of course, the advanced
economies are somehow willing to subsidise India's enerey transition.
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Enforcing claims

India will have to deal with the open challenge the U.S. has posed to its maritime
claims

Editorial

For several years now, the relationship of the U.S. and India has been marked by their sensitivity to each
other’s concerns as they deepened cooperation on strategic issues, and aligned positions on multilateral
issues. As a result, the April 7 press release by the U.S. Navy that announced that its 7th fleet’s Destroyer,
the USS John Paul Jones, had traversed India’s Exclusive Economic Zone (EEZ) in order to “challenge”
India’s claim that it must be notified before any military activity in these waters came as a surprise,
particularly as it followed two successful visits by senior U.S. officials, including the U.S. Defence
Secretary and Climate Envoy to Delhi. In the press release, the U.S. Navy said its ship had “asserted
navigational rights and freedoms approximately 130 nautical miles west of the Lakshadweep Islands,
inside India’s exclusive economic zone, without requesting India’s prior consent,” claiming this was
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“consistent” with international law, referring to the 1982 United Nations Convention on the Law of the
Sea (UNCLOS). While the U.S.’s decision to conduct “Freedom of Navigation Operations” (FONOPs) is not
new, as it regularly carries out such operations in order to “assert” international law off the coasts of 19
countries, most notably China, what appears to be new is the statement issued by the U.S. Navy itself. The
government, which responded to the operation on April 9, said it had expressed its “concerns” to the U.S.
government through diplomatic channels. In addition, India contested the U.S. claim about international
law, saying that UNCLOS did not authorise military manoeuvres on the continental shelf or EEZ, as the
7th fleet had carried out, without prior consent.

While the matter has been disposed of diplomatically for the moment, it is clear that the government
must prepare to grapple with the issue with the U.S. in the long term. The U.S.’s announcement indicates
that a new SOP (Standard Operating Procedure) for these FONOPs is being adopted. To begin with, the
government must clearly explain its own position, making it clear to all partners how the Indian law
governing maritime claims is in line with international law. Next, it must analyse the U.S.’s motivations
for this belligerence, and chart out a course accordingly. Primarily, the U.S. naval actions maybe a
message to China, whose maritime claims are increasingly coming into conflict with those of the U.S. and
its allies, but Washington is attempting to send a broader message that it will not tolerate any other
country’s claims. As New Delhi contends with this new reality, it must seek answers from Washington
about how their newly intensified Quad partnership, especially their stated objective to cooperate on
keeping a “free and open Indo-Pacific”, can co-exist with the open challenge the U.S. Navy has posed.

Date:12-04-21

Why the Personal Data Protection Bill matters

The proposed regime under the Bill seeks to be different from the existing regime
which does not adequately protect users’ data

Indradeep Ghosh & Srikara Prasad [ Indradeep Ghosh is the Executive Director of Dvara Research
and Srikara Prasad is a Policy Analyst at the Future of Finance Initiative housed at Dvara
Research]

The pandemic has forced more people
to participate in the digital economy.
More people have taken to digital
channels to fulfill a variety of needs like
purchasing groceries and accessing
health services. Unfortunately, the
number of personal data breaches from
major digital service providers has
increased worryingly in the same
period. The recent alleged data breach
at MobiKwik could stand to be India’s
biggest breach with the data of 9.9 crore
users at risk. Robust data protection
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regimes are necessary to prevent such events and protect users’ interests. Unfortunately, the existing
data protection regime in India does not meet this standard.

However, the Personal Data Protection Bill, 2019, now under scrutiny by a Joint Parliamentary
Committee, could play a big role in providing robust protections to users and their personal data. In this
context, this article seeks to answer a fundamental question: How can the Bill protect users’ interests in
the digital economy?

No effective protection

How different entities collect and process users’ personal data in India is mainly governed by the
Information Technology Act, 2000, and various other sectoral regulations. However, this data protection
regime falls short of providing effective protection to users and their personal data.

For instance, entities could override the protections in the regime by taking users’ consent to processing
personal data under broad terms and conditions. This is problematic given that users might not
understand the terms and conditions or the implications of giving consent. Further, the frameworks
emphasise data security but do not place enough emphasis on data privacy. In essence, while entities
must employ technical measures to protect personal data, they have weaker obligations to respect users’
preferences in how personal data can be processed. As a result, entities could use the data for purposes
different to those that the user consented to. The data protection provisions under the IT Act also do not
apply to government agencies. This creates a large vacuum for data protection when governments are
collecting and processing large amounts of personal data. Finally, the regime seems to have become
antiquated and inadequate in addressing risks emerging from new developments in data processing
technology.

The need for a more robust data protection legislation came to the fore in 2017 post the Supreme Court’s
landmark judgment in Justice K.S. Puttaswamy (Retd) v. Union of India that established the right to
privacy as a fundamental right. In the judgment, the Court called for a data protection law that can
effectively protect users’ privacy over their personal data. Consequently, the Ministry of Electronics and
Information Technology formed a Committee of Experts under the Chairmanship of Justice (Retd) B.N.
Srikrishna to suggest a draft data protection law. The Bill, in its current form, is a revised version of the
draft legislative document proposed by the Committee.

The upcoming regime

The proposed regime under the Bill seeks to be different from the existing regime in some prominent
ways. First, the Bill seeks to apply the data protection regime to both government and private entities
across all sectors.

Second, the Bill seeks to emphasise data security and data privacy. While entities will have to maintain
security safeguards to protect personal data, they will also have to fulfill a set of data protection
obligations and transparency and accountability measures that govern how entities can process personal
data to uphold users’ privacy and interests.

Third, the Bill seeks to give users a set of rights over their personal data and means to exercise those
rights. For instance, a user will be able to obtain information about the different kinds of personal data
that an entity has about them and how the entity is processing that data.
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Fourth, the Bill seeks to create an independent and powerful regulator known as the Data Protection
Authority (DPA). The DPA will monitor and regulate data processing activities to ensure their compliance
with the regime. More importantly, the DPA will give users a channel to seek redress when entities do not
comply with their obligations under the regime.

The Bill seeks to bring a massive and meaningful change to personal data protection in India through this
regime. However, the reality could be different. Several provisions in the Bill create cause for concern
about the regime’s effectiveness. These provisions could contradict the objectives of the Bill by giving
wide exemptions to government agencies and diluting user protection safeguards.

For instance, under clause 35, the Central government can exempt any government agency from
complying with the Bill. Government agencies will then be able to process personal data without
following any safeguard under the Bill. This could create severe privacy risks for users.

Similarly, users could find it difficult to enforce various user protection safeguards (such as rights and
remedies) in the Bill. For instance, the Bill threatens legal consequences for users who withdraw their
consent for a data processing activity. In practice, this could discourage users from withdrawing consent
for processing activities they want to opt out of.

Additional concerns also emerge for the DPA as an independent effective regulator that can uphold users’
interests.

The way forward

The time is ripe for India to have a robust data protection regime. The Joint Parliamentary Committee
that is scrutinising the Bill has proposed 86 amendments and one new clause to the Bill - although the
exact changes are not in the public domain. The Committee is expected to submit its final report in the
Monsoon Session of Parliament in 2021. Taking this time to make some changes in the Bill targeted

towards addressing various concerns in it could make a stronger and more effective data protection
regime.
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