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Are we a nation prone to sedition? The draconian law’s
increasing application makes it seem so

Julio Ribeiro, [ The writer is a retired IPS officer and a Padma Bhushan awardee. ]

4 ' A mere wisp of a girl, 21 going on 22, is the latest
Indian national to be hauled up for sedition. Disha
Ravi is an enthusiastic student activist of Mount
Carmel College in Bengaluru. She worries about
the future of our planet and all the living things
on its surface. Many young people in countries
across the world are worried about the
environment. But with development as its one
and only guiding light, our leaders are bent on
removing all obstacles in its way. And so it was
that Disha Ravi was arrested for sedition.

She has been bracketed with one of the nation’s
founding fathers, Bal Gangadhar Tilak, who was tried for sedition in 1908 by then British rulers. Disha is
thus in august company. The British revoked the law on sedition in their own country in 2010. Are the
people in our country deemed to be inherently treacherous, so we arm our police with powers to arrest
without a warrant which the British sarkar had not contemplated?

So also, we instruct our police to use the power freely to entrap all naysayers and dissenters who refuse
to endorse every government decision. The crime of sedition is enunciated in Section 124(A) of the
Indian Penal Code, with three Explanations that follow the text.

aThe Supreme Court, when confronted with adjudicating on the constitutionality of this IPC provision
which undermines the guarantee of free speech in Sections 19(1) and 19(2) of the Constitution, took into
account the purport of these three Explanations, and held in its Kedar Nath judgment of 1962 that unless
a person’s speech or writing goes beyond mere criticism of a party in power, it does not constitute
sedition.

It is not enough to attack the party in power or the government of the day. The attack must target the
state per se and incite the people to whom the speech or writing is addressed to topple the state through
violence. Unfortunately, Kedar Nath did not strike down Section 124A itself, as many feel it should have
done to bury the entire free speech vs sedition controversy for all time!
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The advanced democracies and many other countries of the world have chosen free speech over sedition
or treason, as a guiding principle of good governance. In India, however, the provision continues to exist.
What is more disturbing, however, is its use in the time of ‘acche din’ to silence any government critic
disregarding completely and, may I say, brazenly, the principle laid down by the SC in the Kedar Nath
judgment.

If the SC takes on the duty of reminding the government of its responsibility to adhere to the law and its
interpretation by the court, it may stop this deluge of sedition cases wrongly registered against activists.
National Crimes Records Bureau statistics show that the number of sedition cases has steadily risen
every year since 2016, and in an overwhelming number of cases no violence was intended or disclosed,
leading to acquittal of the accused. But the legal process itself was turned into an instrument of
punishment, as victims of the regime’s enthusiasm spent disproportionate time in jail before release.

In an article published last month Colin Gonsalves, well-known human rights lawyer, has advocated
punitive fines on police officers guilty of overstepping their powers and disregarding court mandates, if
they apply 124A or UAPA when these are not called for. Alternatively, and perhaps more conveniently,
courts should haul up the officers for contempt when they defy the SC’s own ruling in Kedar Nath. That
will deter them from trying to suck up to their political masters.

Disha Ravi possesses the exuberance of youth, which attracted the charge of sedition. Even former SC
judges are amazed. They smelt no whiff of sedition in her ‘toolkit’ and nothing cussed in the work she is
doing.

But the Delhi police thinks otherwise. Its obvious intention is to link the Republic Day violence in Delhi
with the toolkit and the foreign Sikh lobby. This is ridiculous. Surely, Disha Ravi cannot be suspected of
dancing with Khalistanis! As one who has fought Khalistani terrorism in Punjab myself, I would
summarily reject such an accusation.
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The road to decarbonisation

Governments must remove obstacles of poorly designed planning systems,fragmented
regulatory mechanisms, lack of investment

Vikram S Mehta, [ The writer is chairman, Centre for Social and Economic Progress |

“Decarbonisation” has entered the vocabulary of
most governments and large corporates. Other
than a few naysayers who are for the present
holding their voice, they have all committed to a
time bound, “net zero” carbon emissions target.
They are also in agreement over what needs to be
done to reach that target. Fossil fuels must be
steadily but inexorably replaced by clean energy;
electricity should be increasingly generated from
| solar and wind; transport should switch from
' internal combustion engines to electric vehicles;
energy demand should be conserved and more
efficiently consumed; and technology and
innovation must remain the centrepiece of all

activities.

Unfortunately, it is not enough to simply set a time deadline and agree on the steps to be taken.
Governments and corporates have also to agree on removing the legacy obstacles that lie on the pathway.
Three, in particular, could significantly slow the pace of progress. These are poorly designed planning
systems; siloed and fragmented physical and regulatory oversight mechanisms for the energy ecosystem
and the lack of investment in energy infrastructure.

Two events last month will explain better the reasons for this concern.

On February 7, a chunk of the Nanda Devi broke off and triggered flash floods downstream that then
washed away or damaged several hydroelectric dams and led to the loss of hundreds of lives. A few days
later, on February 13, a severe cold snap crashed the electricity grid system in Texas, plunging a wide
swathe of the state into darkness. These two events were unrelated, other than possibly by the link of
climate change, but on examination of the reasons for the consequential material and human misery, they
offer common insight.

First, in both cases, the authorities were caught unprepared. This is despite the fact that there had been
precedents. The comparably severe cold waves of 1989 and 2011 in the US; the Kedarnath floods in 2013.
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The planners had incorporated emergency response procedures for cold waves and floods, but they had
not anticipated such extremes of weather conditions. For instance, the Texan authorities had a worst case
planning scenario built around the assumption of a 1I5GW drop in generating capacity (out of a total night
time capacity of 70GW). But what they eventually lost was 30GW.

One reason for this lack of preparedness could be the presumption, based on historical data, that such
sharp shifts in natural conditions are infrequent — once in several decades — and that therefore, the
creation of safeguards against them is not required and may in fact invite the charge of gold plating.
Whatever the reason, the lesson is that whilst the past is a useful guidepost, it is an imperfect one
especially in view of the spate of natural disasters across the world in recent times, and that planners
should be cautious about linear extrapolations. Certainly, for those contemplating the journey of
decarbonisation, there is little of the distant past for them to hang onto.

Second, the events highlighted the costs of managing the energy value chain through a fragmented
institutional and regulatory structure. The drop in temperatures in Texas froze the gas wells and the
pipelines upstream that then cascaded to knock out the water system and power generation capacity
downstream. There was no umbrella authority with responsibility for the entire system. Further, to
compound matters, the Texas electricity system was standalone and unconnected to the other states. It
could not therefore draw on the surplus power available elsewhere to mitigate the shortfall. The tragedy
in Uttarakhand also reflected the costs of institutional fragmentation and lack of coordination in decision
making. The suggestions made in the aftermath of the Kedarnath flooding regarding land use and
watershed management and the best means of securing an optimal balance between construction and the
Himalayan ecology had not, for instance, been implemented in large part because energy is a concurrent
subject and there is no one ministerial or regulatory body responsible for this domain. Further, these
recommendations required the coming together of various non-energy ministries which, given the
current vertically siloed structures of responsibility and accountability in our system, did not happen.
The glacial burst may have been beyond anyone’s control; the consequential downstream damage was
avoidable.

Third, the two events have raised questions about the reliability of renewables as a source of electricity in
times of emergency. The questions do not doubt the robustness of “clean energy” technology; nor about
the competitiveness of solar or wind power. But they do reflect a weakening of consumer confidence in
non-fossil fuels. After all, whilst the gas delivery system collapsed, the wind did not stop blowing; nor did
the sun stop shining. The questions focus attention on the energy infrastructure. One reason why solar
and wind did not pick up the power slack in Texas was because the grid was not resilient enough to
absorb the surge in the flow of intermittent renewable electrons. A similar problem faces India. Its
transmission system is also not capable of managing the energy transition. This problem will clearly have
to be addressed if decarbonisation is to proceed smoothly. But to do so, many issues will have to be
resolved. Not least, how much will it cost to upgrade the infrastructure? How will it be financed? Who will
take the lead on driving this change etc etc. Questions that are easier to set out than answer.

Decarbonisation has become a buzzword. To ensure it does not remain just that but translates into
effective action on the ground, policy makers will have to build structures that reflect the woven,
multidimensional, interdependent and interconnected nature of the energy ecosystem. This means
creating mechanisms that facilitate inter-ministerial and inter-state collaboration within the country and
multilateral cooperation internationally. Perhaps our Prime Minister should contemplate the
appointment of a “decarbonisation Czar” and given that he was the progenitor of the International Solar

4



AFF www.dfeias.com

IMPORTANT NEWSCLIPPINGS (01-03-21)

Alliance, suggest the establishment of a multilateral forum of governments, corporates, financial
institutions and civil society under the umbrella — “Alliance for a Carbon Net Zero world”.
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A wolf in watchdog’s clothing

Instead of soft-touch monitoring, the government has opted for predatory new rules
Editorial

The new rules introduced by the Centre last week to regulate all types of digital platforms, with the idea
of redressing user grievances and ensuring compliance with the law, are deeply unsettling as they will
end up giving the government a good deal of leverage over online news publishers and intermediaries.
This holds troubling implications for freedom of expression and right to information. Electronics and IT
Minister Ravi Shankar Prasad, while launching ‘The Information Technology (Guidelines for
Intermediaries and Digital Media Ethics Code) Rules, 2021, presented it as a “soft-touch oversight
mechanism”. A government press note termed it “progressive” and “liberal”. It also claimed the rules seek
to “address people’s varied concerns while removing any misapprehension about curbing creativity and
freedom of speech and expression”. The soft tone notwithstanding, these rules force digital news
publishers and video streaming services to adhere to a cumbersome three-tier structure of regulation,
with a government committee at its apex. This, in itself, is unprecedented in a country where the news
media have been given the space all along to self-regulate, based on the mature understanding that any
government presence could have a chilling effect on free speech and conversations. That the new rules
pertain only to digital news media, and not to the whole of the news media, hardly provides comfort, as
the former is increasingly becoming a prime source of news and views. Further, it is of significant concern
that the purview of the IT Act, 2000, has been expanded to bring digital news media under its regulatory
ambit without legislative action, which digital liberties organisations such as the Internet Freedom
Foundation have flagged.

The three-tier regulatory mechanism will seek to redress complaints with respect to the digital
platforms’ adherence to a Code of Ethics, which among other things includes the ‘Norms of Journalistic
Conduct’, compiled by the Press Council of India, the Programme Code of the Cable Television Networks
(Regulation) Act, as also a negative list of content that shall not be published (essentially what one would
encounter under law as reasonable restrictions to free speech). While there is not much that is wrong
with the Code of Ethics per se, what is problematic is that it will take little to bring this regulatory
mechanism to vicious life. According to the rules, “Any person having a grievance regarding content
published by a publisher in relation to the Code of Ethics may furnish his grievance on the grievance
mechanism established by the publisher.” So, literally anyone could force a digital platform to take up any
issue. It has to be taken up first, under the new rules, by the digital platform’s grievance officer. If there is
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no resolution or if the complainant is dissatisfied, this can be escalated to a “self-regulating” body of
publishers. This can then be escalated to the highest level, the government’s Oversight Mechanism,
according to which an inter-departmental committee will be set up to address the grievance. Apart from
imposing a compliance burden on digital publishers — many are small entities — this also opens the
floodgates for all kinds of interventions. The potential for misuse is enormous.

The new rules have increased the compliance burden for social media platforms too. The bigger of these
platforms will have to appoint chief compliance officers, to ensure the rules and the laws are adhered to,
and a nodal officer, with whom the law enforcement agencies will be coordinating, apart from a grievance
officer. Such platforms in the messaging space will have to “enable the identification of the first originator
of the information on its computer resource” based on a judicial order. Thus, the rules require messaging
apps such as WhatsApp and Signal to trace problematic messages to the originator. While the triggers for
a judicial order that require such an identification are serious offences, it raises uneasy questions about
how such apps will be able to adhere to such orders, as their messages are encrypted end-to-end. There is
no denying that there are problems with online content, which the government has rightly highlighted
now. Its release has referred to a 2018 Supreme Court observation that the government “may frame
necessary guidelines to eliminate child pornography, rape and gangrape imageries, videos and sites in
content hosting platforms and other applications”, besides making a mention of discussions in Parliament
about social media misuse and fake news.

Some amount of tightening of policy is inevitable given new challenges. But it would be wrong to imagine
that by implanting itself in the grievance redress process or by making platforms share more information,
the government can solve these problems. It could prove counterproductive in a country where the
citizens still do not have a data privacy law to guard themselves against excesses committed by any party.
Regulation has an important place in the scheme of things, and no one advocates giving a free pass to the
digital platforms. But then, as this newspaper argued earlier, the laws to combat unlawful content are
already in place. What is required is their uniform application. It is also far from reassuring that this
government has had an uneasy, sometimes unpleasant, relationship with media in general. The appetite
for criticism, so vital in a democracy, is just not there. Some weeks ago, the government had a run-in with
Twitter after it defied orders to ban certain hashtags and handles. And given an environment where
people are sensitive to content, the regulatory mechanism could become an operational nightmare.
Worse, the casualties could be creativity and freedom of expression. The government would like to see
itself as a watchdog of digital content in the larger public interest, but it comes across as a predator.

Date:01-03-21

More about Big Government than Big Tech

Under the IT Act new rules, it appears that the interest is largely about trying to force
technologists to fall in line

Raman Jit Singh Chima, [ Senior International Counsel and Asia Pacific Policy Director, Global
Cybersecurity Lead, Access Now |
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Last week, the Union Government issued a set of rules under the Information Technology Act, noting that
it was superseding rules issued under Section 79 of that statute in 2011. Those earlier rules had specified
the due diligence obligations that Internet intermediaries had to follow in order to qualify for the limited
immunity for legal liability regarding user content, which Parliament had strengthened in 2008 when it
amended that law.

Without discussion

The notification of these new rules, however, do not merely represent the executive branch superseding
previous subordinate rules under a law with newer regulation. They represent a dramatic, dangerous
move by the Union Government towards cementing increased censorship of Internet content and
mandating compliance with government demands regarding user data collection and policing of online
services in India. This has happened in the absence of open and public discussion of the full swathe of
regulatory powers the government has sought to exercise, and without any parliamentary study and
scrutiny.

Indeed, these rules at the outset appear unlawful even with respect to whether they could have been
issued under the Information Technology Act in the manner chosen by the government, leave alone their
constitutionality with respect to fundamental rights. The Union Government has chosen to pass these
rules under the requirement to outline the due diligence that Internet intermediaries — ranging from
telecom providers, search engines, Internet platforms hosting user generated content to cloud providers
— have to follow in order to be able to claim their qualified legal immunity under Section 79 of the IT Act.

Curious stand

The government’s gazette notification has further claimed that the rules were also issued under the legal
authority to specific procedure for blocking web content under Section 69A of the IT Act. This is curious,
given that rules overseeing government web content blocking powers have already been issued for that
section in 2009, and not superseded. Indeed, they form the core of the increasing number of web content
censorship orders issued by the Union Government in recent years, including the most recent
controversial stand-off with Twitter following the farmer protests.

The ability to issue rules under a statute — i.e. to frame subordinate legislation — is by its nature a
limited, constrained power. When the Union Government issues subordinate rules, it is limited to the
substantive provisions laid out by Parliament in the original act passed by the latter — the executive
branch is subordinate to what Parliament has permitted it and cannot use its rule-making power to seek
to issue primary legislation by itself.

Directives and mandates

Unfortunately, with the present Internet content and social media rules, the Union Government has done
precisely that. Instead of specifying the basic due diligence requirements intermediaries had to perform
in order to make use of the Section 79 safe harbour provision, the executive branch has created new rules
that apply only to “significant social media intermediaries” — a term that appears nowhere in the
Information Technology Act.

It has included mandates for retention of user data by such intermediaries for use by government
agencies and clauses on how popular messaging services have to enable the tracing of the original creator
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of a message (which is regarded as not possible for end-to-end encrypted messaging services without
introducing flaws in their systems) even though the sections in the law cited by the government do not
give them that power.

The rules have grown to include a chapter on how digital news sites have to be registered before the
Ministry of Information and Broadcasting, and further laid out a mechanism by which streaming video
sites featuring original content (which are generally not regarded as intermediaries for the purposes of
Internet law) have to agree to a government-supervised “self regulatory system”. This, even though
digital news service registration is not required under the IT Act and streaming video content has not
been included under the ambit of the Cinematograph Act. In any other situation, the package contained in
this gazette notification last week would be instead included in a bill sent to Parliament for its
consideration — and which would be regarded as ambitious and controversial for any administration.

The message is clear

Why has the Union Government created this legally uncertain, sprawling house-of-cards-like regulatory
instrument? To understand these new Internet content control rules — for that is what they essentially
are — you need to not only see what they directly give to the government, but what the government is
seeking to get done behind a shadow of regulatory pressure. It appears that the government wants to
send a message to all Internet ecosystem players that they desire compliance with their desires — formal
or informal — regarding what content should be taken down, along with a removal of any push back
against over broad demands for user data and other surveillance orders by government agencies.

The Government of India already has significant legal powers, with practically no institutionalised
oversight or true checks and balances, to force censorship and surveillance on Internet platforms and
other web services in India.

However, the increasing public discussion of concerns regarding the usage of these powers and
challenges being made by firms and impacted individuals against their abuse is something that the Union
Government would like to avoid. Why issue direct formal orders when one can instead force compliance
in less visible, more institutionalised ways? Indicating that the government has made up its mind to force
these mandates by notifying them, even with doubtful legal validity, is a key signalling effect to Internet
ecosystem players, especially firms keen to avoid public battles and smaller entities who do not have the
resources or political position to be able to contest overboard government directives.

The Union Government, when issuing these rules, made reference to increased global interest in
regulating Big Tech. However, in advancing Internet content control interests and increased
requirements around government demands for user data, while not advancing surveillance law reform or
enacting a strong statutory data protection framework, it appears that the interest is more in advancing
Big Government and trying to force technologists to fall in line, no matter the cost to our fundamental
rights in our Internet age.
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Big brother is watching you

The new guidelines to regulate digital content give the executive unbridled power
without any checks and balances

A.S. Panneerselvan

The new governmental guidelines to regulate digital content raise a fundamental legal and ethical
question: are they contra constitutional? For many advocates of the freedom of expression, the guidelines
virtually undermine the enabling provisions of Article 19 of the Constitution and weaponise the
restrictive clause of reasonable restriction, without really spelling out what constitutes reasonable
restriction.

Under the guidelines, it appears as if the citizens have been empowered and that there is now a fair
grievance redressal mechanism for users of digital platforms. The guidelines include social media sites,
messaging apps, over-the-top streaming services (popularly known as OTT services), and digital news
publishers.

Tricky new rule

Some tend to confuse the grievance redressal officers to be appointed under the new directive with a
news ombudsman and argue that the government has come up with a “soft touch” self-regulatory
mechanism. The idea of self-regulation is to have a visible mechanism to correct errors that creep into the
public sphere despite the existence of a multi-tiered gate-keeping process. There is an accepted value
system, defined in codes developed over a period of nearly a century.

However, while looking at the details of the Information Technology (Guidelines for Intermediaries and
Digital Media Ethics Code) Rules 2021, it is clear that there is executive overreach and this is not an
attempt to empower citizen'’s right to free speech and free expression. The tricky new rule states that big
social media companies will have to take down unlawful content within a specific time frame of being
served either a court order or notice by an appropriate government agency. There has been no
satisfactory answer from the government on what basis it issues a takedown instruction, which is always
euphemistically called a takedown request, to major social media platforms.

Since Shreya Singhal v. Union of India (2015), the debate over the constitutionality of the content
takedown regime under Section 69A of the IT Act (and the Blocking Rules issued under it) has been
raging. For instance, constitutional lawyer Gautam Bhatia has pointed out three important elements in
the ‘Blocking Rules’. One, the Rules do not provide for an appeals process. Two, there is a contradiction
between Rule 15 that requires that Designated Officer to maintain records of blocking requests and
actions taken and Rule 16 that stipulates that “strict confidentiality shall be maintained regarding all the
requests and complaints received and actions taken thereof.” Three, for the last five years, he has been
arguing that there is need to file a review petition to seek clarity on a host of issues arising out of this
judgment. The new rules pave the way for more opacity and secrecy rather than transparency and
accountability.
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Unbridled power for the executive

If the earlier regulatory framework was murky with many lines blurred and the onus of responsibility
constantly oscillating between the originator and the intermediaries, the new guidelines give the
executive unbridled power without any checks and balances. From arbitrary takedown notices to
selective shutting down of Internet services, the executive has been arming itself against the citizens, and
the two important estates of the democracy — the legislature and the judiciary — are not sufficiently
reflecting on the question of overreach. In a polarised environment, an informed debate is restricted to
some print and online organisations.

While presenting the guidelines, Electronics and Information Technology Minister Ravi Shankar Prasad
said the guidelines constituted a “soft touch oversight” mechanism to deal with issues such as the
persistent spread of fake news and other misinformation. He added: “Social media is welcome to do
business in India... they have got good business and have also empowered ordinary Indians. But it is very
important that crores of social media users be given a proper forum for resolution of their grievances in a
time bound manner against the abuse and misuse of social media.” This reminded me of the good old
saying that ‘the road to hell is paved with good intentions’.

For those who are working on issues relating to individual privacy, the introduction of end-to-end
encryption was seen as a technical solution to a truly vexatious issue. However, under the new rule, social
media intermediaries must enable tracing of the originator of information on their platform if required
by a competent authority. This is indeed a new panopticon.
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fFT T yER I 3R Tsfae vue A off BREY F AR S & & AU 3iaRHA SHEET & 7S Afea
ar 3T Al Ied 3R TEhd Hl JTARIT ¢ T 5 IR SAPR hdT IAT| FEIETT P dR APR il &
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feer I A o giod & d9ree & Teh ATAGR A FREAR 2Tl 3o¢ 356 & dehrel ool o m I
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& 3oTeh TG SUAGIE & TATOT e 3R AT g1 ot SHar o &g # 3ifaRerd @9 =gmamdier a8 9r|
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AGS ATAT STUT FAifh g TTFT & UM FUL 3GTold H Sllel ST &THAT Jar aiarl Ife g off ar 3¢ uger
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FT TS AS &7 3/ ddoal ¢l Ifg I AT & IT AT TS & dr 3T el AR § ege
oo fow 3meiiad sREE i o aF
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T 1933 & ARAY 4 T & Ugel ARCAT e §e1| g 3H3qAqd 3uelfewr o, Fifeh R
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fofeer | g deue SRS eer & 1909 # #Rd # d+Afareh gfasm & FuRa & fav & faar an &e
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ST ST 38 SA # SHel & Fgal FHed H Ao 93 dAAlfAd Hedae gEesa o F W gy dg
G F Ig IIolell 98e o8l IS 3R 38 W F1H AET & THT| FSET & dI¢ dedblolled TUHTHAT JA8® o
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A ¥, 38 3H 9T A FAST ST Fohell &, ST 56 o WA A7 @gFa & fav foagr a1) 258 & Siged w
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for@r: st A W & AT 1948 & ATal MHWRRT 315w HBiowa a5 715 Y| 387 % ak W [
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gl I & AU T8 golR UV Yid AE & ddel W ST -7 o7 3T 38 33uT UehsaY 3i% I8q & a1
SsT I ATl

HEIT deAliolehl o TIT Ug Folel I FEOEY T HAH §tfﬁs<«3ﬂ?’rqosc‘| g, ‘deerehr eahal #l eEd
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& Ty, A AJAU & AEgH § e, PN, Tawey, diaRer eqEuE, AfAar, Sa-ss, So-
dohelih R AT St S [Affesr a=t # gafca fger 3R @ o g3m g1 g7 @R A
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TASIIRATS, HRAT FieAIfEhr ¥ 3R ARG faaeT 88 S &% faeafaead 88« AR # £l
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foiet aR e AR w3 fawr & v sga S0 ¥ o gider et F sucfrt # o & ar
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