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Freedom From Fear

For the economy to grow, democracy can’t be in recession

Sagarika Ghose has been a journalist for over three decades, starting her career with The Times of
India

There are two recent images of global India. The first is
India as the world’s vaccine exporter, sending supplies
of Covid vaccines to diverse countries from South
America to South Asia. The other is the government’s
furious line against pro-farmers-protest tweets of music
star Rihanna and climate activist Greta Thunberg,
cracking down on those who shared a “toolkit”, jailing
Disha Ravi and continuing police deployment at farm
protest sites.

The vaccine export drive aims to showcase
“atmanirbhar” India as a manufacturing hub and
vaccine supplier to the world. Towards this end, PM
Modi has announced the focus on ease of doing business
and declared that the role of the private sector is vital as
wealth creators create jobs. FM Sitharaman has urged industry and private enterprise to show “animal
spirits”, British economist John Maynard Keynes’'s phrase, describing a human emotion that guides
energetic financial behaviour in difficult times.

Freedom is indivisible. Freedom cannot be compartmentalised. The authoritarian economic miracle of
China may be a role model for some, but in India, given the dizzying diversities of economic life, the
evidence shows that economic growth is best achieved in times of civic and social freedom.

The attempt to spur free private enterprise when a vast state apparatus is severely constricting civil and
democratic rights, when sedition charges are being slapped, when those holding any ideology opposed to
the governing regime are imprisoned or muzzled, is bound to fail, particularly if fear is the dominant
emotion. The first step to unleashing the “animal spirits” is surely to recognise that fear and control over
thought and expression, are the biggest deterrent to those spirits.

Who, after all, is the common entrepreneur? He or she - often a young genius behind a startup or a new
business - is above all a free thinker who is able to generate a bright new idea that may catch the
imagination of people. Entrepreneurship is rooted in the freedom to think, to question prevailing
paradigms, entertain inconvenient truths and come up with out-of-the-box ideas. But in a climate of fear,
where the freedom to think is severely constricted by the fear of being dubbed “anti-national”, the robust
energies of new entrepreneurs are in danger of being snuffed out.
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In the past weeks, the internet has been shut down at various protest sites, and there are moves to bring
social media platforms Twitter and Facebook under government diktat. The political leadership has
decried the stranglehold of IAS babus, yet, in the recent takeover of the Delhi Gymkhana Club, we see
ever-expanding government as a government ministry has taken charge of a recreational hub. In a clear
attempt at thought policing and constricting academic freedoms, publicly funded universities now need
government permission for international online conferences.

In India’s economic growth oriented phases during the tenures of PV Narasimha Rao, AB Vajpayee and
Manmohan Singh governments delivered steady growth rates and had a lighter footprint on civic life.
Vajpayee and Singh ran coalition governments and may have, on occasion, failed to provide decisive
leadership, yet in their time India’s Big State was less intrusive.

Yes, Vajpayee cracked down on Tehelka.com and Outlook magazine for exposes on his government and
during UPA, Binayak Sen, cartoonist Aseem Trivedi, anti-nuclear protesters in Kudankulam were charged
with sedition. But generally there wasn’t the kind of fierce ideological polarisation that today deems any
dissent to be “anti-national”. Now, not just state agencies, but even private groups of vigilantes or non-
state actors are taking it upon themselves to police weddings, art exhibitions, TV and comedy shows.

If every sector of society is yoked to the state apparatus or is vulnerable to non-state actors who act on
behalf of the Big State, then citizens will constantly need political patronage and protection, in return for
which they must surrender their freedoms. When the state is stifling freedoms across society, how can
the entrepreneur dare to think freely or unleash his or her animal spirits?

In this situation, free-spirited entrepreneurs will flee rather than submit to government diktats.
Businessmen will turn into cronies living off political patronage, rather than earn a just profit by
satisfying paying customers. The controversy over the manner in which airport tenders were won by a
single business house with no prior experience in the area, overruling objections by the Niti Aayog and
the finance ministry’s department of economic affairs, is a pointer to an ecosystem that breeds cronyism.

Liberals generally oppose controls and are, for example, in favour of farmers being able to gain access to
markets and freedom from burdensome regulations. Yet markets mean voluntary rule-based
negotiations, in which two parties strike a deal if convinced it’s a win-win for both. If there’s a fear that
the odds are heavily stacked against one side, that one side could suddenly become the target of massive
and arbitrary state power, it will be prone to cry off. If internet shutdowns, closing of roads, a command
and control mentality and draconian police action become the daily hallmarks of the state’s inclination,
there will be a natural trust deficit on promises of “reform”.

If a thought police is attempting to control culture and social life, it's unreasonable to assume that
freedom is possible in economic life. India has been continuously “backsliding” in the Economist
Intelligence Unit’s Democracy Index of 167 countries, falling from 27th in 2014 to 53rd position last year.
When democracy’s in recession, the economy too can be stalled by the headwinds of state power.
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The System Works, Sort of, for Disha

ET Editorials

[t is welcome that the court has granted Disha Ravi bail. It is even more welcome that the judge called the
administration’s bluff in the open, and defended citizens’ freedom of speech, including to a global
audience. Additional sessions judge Dharmender Rana, showing commitment to the core values of
democracy that seem to have eluded many members of the higher judiciary while hearing bail petitions
of people facing gratuitous charges of sedition, made some telling observations.

The offence of sedition can’t be invoked to minister to the wounded vanity of governments, said the
judge. Citizens are conscience-keepers of the government. They cannot be jailed simply because they
choose to disagree with State policies. Creation of a WhatsApp group, or being editor of an innocuous
‘toolkit’ — essentially, a guide to gain traction — is no offence, the judge observed. What is remarkable is
the judge’s debunking of the illogical link sought to be established, without any evidence, by Delhi Police
between the toolkit on the farmers’ cause and the violent actions of some protesters should strike normal
people as a rare act of judicial deliverance. So accustomed have they become to all organs of the State
marching to the same tune, and moving in the self-same direction set by the executive, that even a single
act of independent reasoning, no matter however innocuous, comes across as a brave exception, rather
than as routine exercise of reason.

The fact remains that Ravi spent six days in jail for no fault of hers. Youngsters — and, indeed, ‘oldsters’
— should be more careful of the digital company they keep, lest they be used as pawns by both the
genuinely nefarious lot as well as those purportedly protecting the State against them.

N

E The Indian EXPRESS

£} JOURNALISM OF COURAGE Date:24-02-21

Law And Liberty

Bail for Varavara Rao is welcome. Tougher questions must be asked when accused are
in custody for extended periods of time

Editorial

The Bombay High Court decision to grant conditional bail to Varavara Rao, an accused in the Elgar
Parishad case, is welcome, even if it seems belated. The 82-year-old poet-activist has been in judicial
custody awaiting trial since August 2018. He has been hospitalised for various ailments — he also
contracted COVID-19 while in jail in July — and his family had pleaded for bail citing his ill health. An NIA
court earlier denied interim bail but the HC has accepted Rao’s submission that invoked Article 21 of the
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Constitution to press his right to health. As the Supreme Court has said several times, bail must be the
norm and jail the exception. Dishearteningly, this principle is not being faithfully or consistently upheld.

In Rao’s case, the HC pointed out that the NIA court was yet to frame the charges and nobody was in a
position to tell within how much time the trial would be completed. The court observed: “The question is
as to whether they (under trials) can be forced to live a subhuman existence behind bars only because
they stand accused of serious offences.” The HC has insisted on stringent bail conditions, including
prohibiting Rao, a resident of Hyderabad, from leaving Mumbai: “We feel that although the material on
record does show that the health condition of the undertrial is precarious, sending the undertrial back to
where he belongs, is fraught with the risk of his presence being used by those allegedly associated with
him to seek to revive the nefarious activities.” The disquieting fact is that cases such as this one seem to
confirm a pattern, wherein the courts are seen to be weighing excessively in favour of the state, especially
when draconian legal provisions are invoked against the individual, who may be protesting or expressing
dissent. In recent times, all too often, the courts have been seen to take the government’s claims at face
value, when charges are pressed under exceptional laws such as UAPA and sedition, where the judicial
bar must be set especially high.

The courts need to ask tougher questions to agencies that seek to keep the accused in custody for
extended periods of time pending trial. Justice D Y Chandrachud’s soaring defence of bail in the Arnab
Goswami case in November last year could serve as a guide: “Our courts must ensure that they continue
to remain the first line of defence against deprivation of the liberty of citizens. Deprivation of liberty even
for a single day is one day too many.”

Date:24-02-21
Speaking up, for public good
Priya Ramani verdict has expanded the law on sexual harassment

Jayna Kothari is a Bengaluru-based senior advocate and executive director of Centre for Law &
Policy Research

There were two watershed moments around workplace equality and dignity for women in India. The first
was the Vishaka judgment in 1997 when for the first time the Supreme Court (SC) recognised sexual
harassment at the workplace as a form of discrimination and a violation of women'’s rights to work and
equality. The second was in 2018 when the #MeToo movement emerged in India and emboldened
women to openly speak about sexual harassment and violence. While it enabled women to speak up
about sexual violence, it was much harder for minority women, Dalit women, transpersons and others
from marginalised backgrounds to do so.

Even with these limitations, the #MeToo movement was crucial because despite the guidelines
prescribed by the SC in Vishaka and the Sexual Harassment of Women at Workplace (Prevention,
Prohibition and Redressal) Act 2013 being enacted, it was extremely difficult for women to file
complaints. There was a huge backlash against women who complained about sexual harassment at the
workplace. They were not believed, faced great stigma and were victimised by being terminated from
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work. The backlash included terming complainants as false, filing counter complaints and seeking gag
orders for the media not to cover cases of sexual harassment. By far the most common response has been
of filing defamation complaints and suits by alleged harassers against complainants. As Justice Chandru
(Retd) of the Madras High Court stated in one instance, “it is a classic case, where the complainant has
become the accused, and the accused became the complainants”.

Defamation complaints serve a dual purpose for those accused of sexual harassment: They not only want
to protect their own reputation but also to ensure that the complainant is proved guilty of making false
statements, is publicly shamed and is harassed to such an extent that she would never be able to have any
public or professional existence. This modus operandi was initiated after several revelations of sexual
harassment were made publicly in India, especially when the persons accused of sexual harassment were
well-known figures. Film actors such as Alok Nath, Arjun Sarja, Nana Patekar and scientist R K Pachauri
all filed criminal and civil defamation complaints and suits against the women who had filed complaints
against them or those who supported the victims, including lawyers and others such as Priya Ramani.

The verdict in M | Akbar’s complaint of defamation is, therefore, extremely important. It throws out his
criminal complaint and upholds Ramani’s right to speak not only about the sexual harassment that she
was subjected to but also of that experienced by others. The magistrate notes that: “The woman cannot
be punished for raising voice against the sex abuse on the pretext of criminal complaint of defamation as
the right of reputation cannot be protected at the cost of the right to life and dignity of women as
guaranteed in the Indian constitution under Article 21 and right to equality before the law and equal
protection of the law as guaranteed under Article 14 of the constitution. The woman has a right to put her
grievance at any platform of her choice and even after decades.”

The court recognises the right to equality and dignity often denied to survivors of sexual harassment. By
noting that the woman has a right to put up her grievance on any platform and even after a long time, it
affirms what survivors of sexual violence have been arguing for, for years. Women who face sexual
violence often are unable to access legal remedies such as filing police complaints or even filing
complaints before the internal complaints’ committees. This should not cast any doubt on the truth of
their claims. Further, it recognises that limitation should not be a bar, especially in sexual assault and
harassment claims, because survivors are often unable to address sexual violence until years later.
Historical sexual offence is a term used to describe child and/or adult sexual violence that has happened
in the past. Sexual violence that happened, months, years or even decades ago is now being recognised by
law enforcement authorities the world over and our authorities need to recognise this too. This has also
led to many jurisdictions not applying any limitations to complaints of sexual violence.

This case presents an opportunity to recognise victimisation as a form of sexual harassment and
discrimination. While Ramani was fortunate to have had the ability to contest the criminal proceedings
with the help of a Senior Advocate, the large majority of complainants do not. Victimisation is subjecting a
person to a detriment because they complained about sexual harassment or helped someone who has
been the victim. Victimisation should, therefore, also be recognised as a form of harassment and
discrimination under the law and should include the slapping of defamation and other complaints or
cases.

Finally, under the IPC, the offence of defamation has an exception. It is not defamation to impute anything
true concerning any person, if it is for the public good. In the instant case, the court recognised the truth
of the statements made by Ramani and others about the sexual harassment faced by them. Thus, this
verdict gives us the opportunity to expand the defences to defamation law. Sexual harassment and
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gender-based violence need to be recognised as an issue of public concern. Allegations of sexual assault,
intimate partner violence and harassment should be considered matters of public interest and speaking
about it is for the public good. Ramani and all the witnesses who wrote and spoke about sexual
harassment deserve to be commended for standing up for the truth and aiding in the expansion of the law
relating to sexual harassment.

THE HINDU

Date:24-02-21

Human rights are everyone’s business

India must realise that a democracy cannot be reduced to only demanding praise
from the rest of the world

Seema Chishti is a journalist based in New Delhi

The ongoing protests by farmers against the three
hastily promulgated agriculture laws have drawn
international attention, with the denial of
democratic rights to them by the government's
construction of military-grade barriers and
shutting down of the Internet at protest sites
getting strong statements of support from
numerous international celebrities. The official
response of the Ministry of External Affairs was
disproportionate to the provocation, but it was
not merely the reaction of a thin-skinned
government. The argument put forth by the
government pushed a more fundamental premise:
it warned the concerned global voices that these
matters — democracy and human rights, left unstated — were India’s ‘internal affair’.

The recent arrest of the 22-year-old environmental activist, Disha Ravi, for amplifying the farmer
protests internationally, unmasked the government’s designs to criminalise those who speak for human
rights. This attitude was also visible in the Home Ministry’s directions to social media companies to block
accounts of those expressing a point of view contrary to that of the government. A democracy which does
not ensure and secure universal rights for all is a democracy only in name.

Being respected, not having their dignity violated and having a sense of security is what everyone,
anywhere should get, whether it is Syrians on an Italian shore, the Rohingya in Myanmar, Hindus in
Pakistan or stateless refugees on a border in Mexico. No government has immunity because it violates
human rights in its jurisdiction. Prime Minister Narendra Modi could not have been more misplaced as he
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was, when he spoke of ‘Foreign Destructive Ideology’ in Parliament to refer to global concerns for rights
of protesting farmers. The belief that what India or what any other nation does to its people is an ‘internal
matter’, is as misdirected a defence as the one a wife-beating husband deploys with his neighbours —
that it is not their business.

Nation and the idea of rights

India played a signature role in drawing the world together to oppose the apartheid government of South
Africa, and it took till 1962 to override the sovereignty shield used by the government to continue
oppressing the Black population. India stayed firm from the 1950s till a resolution was adopted and a
United Nations Special Committee Against Apartheid was set up by the United Nations. India’s work, in
consistently creating awareness and resistance against the demonisation of Nelson Mandela via the
Rivonia trial in 1963, checked the Apartheid regime from awarding him the death sentence.

The principle document signed in the last century, the Universal Declaration of Human Rights laid down
the terms for the post-war world, it enshrined the rights and the freedoms of all people, living
everywhere. It was not something that was forced down India’s throat by its colonial rulers. India was a
member of the first Human Rights Commission, which was to draft the ‘international bill of rights’. The
Universal Declaration of Human Rights was drafted from January 1947 till December 10, 1948, when it
was eventually adopted by the General Assembly.

Along with the Charter of the United Nations that was signed earlier in San Francisco in 1945, Indian
freedom fighters did their best to influence it and make its brief wider and more effective. Mahatma
Gandhi issued a press statement in April 1945 which was directed at participants of the San Francisco
conference and he extensively quoted from the All India Congress Committee resolution of August 8§,
1942: “While the AICC must primarily be concerned with the independence and defence of India in this
hour of danger, the Committee is of opinion that the future peace, security and ordered progress of the
world demand a world federation of free nations, and on no other basis can the problems of the modern
world be solved.” A line is particularly evocative - “..Thus the demand for Indian independence is in no
way selfish. Its nationalism spells internationalism.”

At the time of the conference, Vijaya Lakshmi Pandit who went on to become the first woman President of
the UN General Assembly, was on a year-long lecture tour of the U.S., and she had a deep impact on
African-Americans battling entrenched racism at the time. Pandit powerfully advocated Mahatma Gandhi
and Nehru’s ideas and emphasised their universality and the indivisible nature of rights that all human
beings must enjoy.

She sent a note to the conference, urging them to be bolder than they were to be eventually. Scholars
agree that Pandit’s alliances with Eleanor Roosevelt, Black activists and others forged at the time,
subsequently helped push for a more comprehensive adoption of the Universal Declaration of Human
Rights in 1948. The work of Indians like Hansa Mehta, Minoo Masani and Lakshmi Menon conveyed the
message as being the same as that of the freedom movement — of freedom from oppression for all
human beings (https://bit.ly/3qLAGiA).

Rights are indivisible

The makers of the Indian Constitution did not invoke paranoia about respecting Indian tradition, customs
or hiding perverse practices. Dr. Sarvepalli Radhakrishnan famously said while commending the
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Objectives Resolution, or the basic road map of the Constitution, to the Assembly, that the endeavour was
“a fundamental alteration in the structure of Indian society,... to abolish every vestige of despotism, every
heirloom of inorganic tradition.”

The triad of ‘Liberty, Equality and Fraternity’ engraved in the Preamble, drew significantly from the
slogan which had proved influential following the French Revolution. It flowed from the realisation, in Dr.
B.R. Ambedkar’s words, that given the vice-like grip of the “graded inequality” of the caste system, all
three elements, together, were absolutely essential if Indians were to realise their full potential. To quote
B.R. Ambedkar who on the eve of the adoption of the Preamble explained how Liberty, Equality and
Fraternity were connected and locked into each other firmly: “Without equality, liberty would produce
the supremacy of the few over the many. Equality without liberty would kill individual initiative. Without
fraternity, liberty would produce the supremacy of the few over the many. Without fraternity, liberty and
equality could not become a natural course of things. It would require a constable to enforce them.”

New Delhi’'s recent moves

To cite Atmanirbhar as a counter to international concerns about freedoms, equality and the right to
dissent amounts to hiding behind the flimsy excuse of sovereignty to escape the bitter truth of the
slithering slope of democratic rights India appears to be going down. The case the Indian government is
making is all the more specious as its own immediate concern expressed, officially by its External Affairs
Minister when visiting Sri Lanka, on the Sri Lankan government needing to do more to safeguard Tamil
lives belies this principle. The starkest case where India made human rights of citizens of other countries
its business was in 2019 when the Citizenship (Amendment) Act, offered a home for certain persecuted
citizens of three foreign countries.

When it comes to universal human rights and international attention, the premier example is of the
liberation of Bangladesh which India led and shepherded by invoking these principles. That India chose
to and continues to host the Dalai Lama, who attracts visible support from high-profile global celebrities,
is a testament to New Delhi’s commitment to human rights. That the public concern from international
celebrities is tantamount to foreign ‘intervention’ carries no weight, as this is not about the Central
Intelligence Agency or Vladimir Putin’s Russia meddling in Indian electoral processes. In fact, the
Bharatiya Janata Party has been cavalier about amending the Foreign Contribution (Regulation) Act, or
FCRA, rules permitting itself, a political party, to whitewash foreign funds with retrospective effect, in
2016.

The issue is a reality problem

The Prime Minister and his government have actively courted foreign approval. Two dozen foreign
envoys were taken on a guided tour of Kashmir last week because getting a favourable opinion from
foreigners matters to the government. At the height of tensions and the shutdown there, before Indian
Members of Parliament were allowed, a delegation of far-right European Parliament members was
bussed around deserted streets. The Prime Minister has personally appeared with celebrities in foreign
lands during his numerous trips, seeking their approval. The craving for approval is natural for any
publicity-seeking politician, but a democracy cannot be reduced to only demanding praise from the rest
of the world and raising the bogey of ‘internal matters’ when international voices express solidarity with
dissenters and raise serious concerns.
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Global concerns about democratic rights in India cannot be dealt with by arresting messengers, bullying
‘amplifiers’ or shutting down social media accounts. India does not have an image problem; it has a
reality problem. Changing the reality and adhering to best democratic practices inside is the only durable
solution if the Modi government wants its image ‘fixed’.
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