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Permit dissent

Justice Chandrachud takes a compelling look at the heart of our dialogue-based
democracy

TOI Editorials

As the chief guest of the 10th convocation of the
Gujarat National Law University on Saturday,
Justice DY Chandrachud of the Supreme Court
had notable advice for the students: “It is
important to stand up and be dissenters. It is
only through your power of expressing views
and courage of stating contrary positions that
you will make others stop and think.” Coming at
a time when student protests, such as those
against CAA-NRC, have been labelled anti-
national, Justice Chandrachud’s comments on
Saturday both at the above event and at the
Gujarat HC auditorium were a timely, lucid and powerful reminder of how the right to dissent is at the
very heart of a dialogue-based democratic society.

Over the weekend disturbing video footage has also come to light, where police can be seen entering
Jamia Millia Islamia’s library and lathicharging students who were just studying there. This is blatant
abuse of state machinery to instil fear. And as Justice Chandrachud says, creating a chilling atmosphere
for free speech really distracts from the constitutional vision of a free and pluralist society. Political
detentions under PSA in Kashmir, sweeping use of Section 144 across Uttar Pradesh, repeated internet
shutdowns in several parts of the country, broad spectrum use of the colonial sedition law ... all these
draconian attempts to quell peaceful protests are fundamentally at odds with the fact that “homogeneity
is not the defining feature of Indianness.”

Plurality of opinion is furthermore the basis of all growth - political, economic, cultural and social. Only
asking questions and challenging the status quo lead to change and progress. So respect for diversity and
freedom of expression is not only the essence of Indian democracy, it is also the guarantor of a better
future.
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A better democracy by fiat? No chance

Editorials

he Supreme Court has directed all political parties to justify, on their websites, social media and a
national newspaper and a regional newspaper, their choice of candidates with criminal cases against
them, explaining the reasons for selecting such candidates over non-tainted ones. Since 43% of all
members of Parliament in the present House have criminal cases against them, this should take up quite a
bit of advertising space. This is good for the media and does little to enrich democracy.

Does the Supreme Court think voters know nothing about the candidates vying for their support, that
strongmen leaders keep their record a secret that only a Supreme Court order mandating transparency
can unveil? Indian society is complex and the distribution of power across it is not just unequal but also
tiered.

Often a person becomes a leader of a subaltern community by violently taking on the entrenched social
order and giving that community a voice that had long been suppressed. A rival strongman could be
fielded against him because he represents the muscle-power needed to resist this challenge to
established social order. Politics cannot abstract away from such social forces, but rather tries to shape
them to its advantage.

Some criminal charges are the result of political vendetta or sloppy use of the legal system to suppress
Opposition. Is it the Supreme Court’s case that all those in Uttar Pradesh who face assorted criminal
charges in the wake of the agitation against the Citizenship (Amendment) Act are actually potential
threats to social peace and harmony? In some cases, voters might elect a strongman out of fear: he might
feed them to pet crocodiles if they defied his will. In such cases, the court should demand swift
completion of prosecution and appeals, so that the culprits can be convicted and rendered ineligible to
contest.

Ultimate sovereignty lies, in a democracy, with the people. If the people wish to elect leaders who would
harm society at large, can institutions of the State stop them? The challenge is to steadily improve
democratic discourse.
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FUR T o<l TE

HUTEhI T

Hafed +RTed o AR Hafadl i 30 afesi @ @ie s Gar § e aegd @ sufadr 2
ARSI Hehel TolEd (TSN3TR) & FEGH Tl o Tl & {0 3R 8 FAT =161 AT| Ig 56 &1
U 3R 3EE0T § 6 Fardifoe ghed & aoma dfd # de fFE weX 3rHed €1 I8 a7 Aid § e
AR 3T VAT HATUROT ITafFT HT RAR 3T & 36 a¥ ggel B 2012 & MY wgramery 7 122
THIpd TET HAT 5T g A AT A AGHA @ H HFOPUR 38 AT RO a1
arsafdal A 25T TWaeH 3ded ITdd d O FA1 131 47| Fi9 S I 9Ad Uah QAT 3ered J Fal
for T A1 AT A& Ao fSEd @@y fF 2008 Fr 25T TFeH 3ded "ierar arl afe av 2012 F Sad
GIHAR &7 1 38 WA AN & T FEY & §7 #§ gAc Gar amar a1 ar drern sererdr Aok gaanfsr
&1 IReeT TG HT ThaT Bl

g Rufd o dhaa 3¢ ST afew 3usiTrdsit & fav off e g1 afe 3me a¥ ggo fadeh quaar
Fafadl AAAT TR, A AR fawerd iy & Rodd e @vT F FRoT SR & 9 g
UST AT 6 TSl dlsThi & dHa g aRfeufaar g1 snfeca foser aqg & v 3nsfear & @y age+d
3U%H T W BT & Tg IHAR FAT gl THA F Hholel F @ ¢, IET 384 Ig TS AT & §
for afe 50,000 F3 T0F F 3T & ITATAT TR THRA W Faled AR ¥ Ted g1 [Holcdl ¢ af
hUeAT I FATelel ST AT HREel RN Teh 3o GIHAR HUeA! HRCA TIRET R H 35,000 I3 39
1 TSN Sh1dl §| 96 ARG TE WA el o AAfched 3T #fasg &1 fFaer, @y 53 wreredr genfad g
Fohcl B TSR & Heal T 1999 & § Sid qTEUR AaT eIl Hulidi dariel oisdd &I gaeadr 4
AT LR & Alsel W FAAIRT & W A S 39 Feheqot Rufa & aga g gl

T 2003 & & RAffesT gredr 3R damer § T 3 W} TABR F FeE dag & 3ifde dt W Ades
I TRl gl g8 T 30 g o qEUN &7 AR 3Uedmsi W FhRicAs T &1 3Hh v gTHaR
T & Aoigs Jls T FH T gEN| 38 F¥Fe vd Age@r Wete H [ Rae ar =
TSIl & A Ge F SH Hhe @ gy AL HaT AUl MY WA Agea o fasmer w1 wHd
A1 Afer dfd fachg dehe & IR @1 GIHAR &1F a9d qell WX 3 Hh| HdW TheHd TISC glell
AqIMET oAlfeh AIHR Y YhaR T TG YoT: ATAGAT T AHAT & el T3]
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VAT G gl a1fgu TR AT & U SRy S HUAT S9Og AT U3 SiEfh FHIT dhg B oo a1 AW
PEATET A AT & 39 9RUT & TN & A Ty 87 N Sga dgd Hufaat & Fer 17 F Tor
Yol T Hafed =TT H AT HAT & Tleled F61 el W 3eieh @ATh dHeH 30 SMUEN| TSN &
FHT AN TAT a7 AT § AfFT ag 3 off g@er S VAT AEAT AFIT Fhl § SN 1.47 G RIS
T & TR dhR &l ol & oI SfgT @ qIEIR &1F &l §97 Teh| Ig o1 o #T dfRass gfdser W
37T 38T STeell| 3% JfaARed 30 Adafas &7 i 39 FuAar & off T2 &1 g S 91 quEarR
TS & ofehel ST R U&7 @l JaTU wgT ol | AT gl R IS 37eTeld cllicheh $aTcllel T HiaT gl i
3R Suferar fearferar gl & IR WX g ageih

W=
HEIJT1
{aTha & 3ed e
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FeHAR S TN CIIT-YeldT U3 UTfehecllel &I el & & H Teh el SuTet arenn AT &er fAer arm 81 gl &
Tseufad WY JJT el o 39ell qifehEdlel ATAT & R dg TS &1 el oif SFRI @i 3R arfehedrsir
AT A G HA el Al 3egla aifeedlel HT FHe #H S Felwe fGAn, 98 dhddl HRAR AHS A
qiferEdied S THYT & do &f AT A8 UT| 3ol dF-STHEG $r [FORERT 3R 3nciaT &1 off o
forar, s MUR 9 AR T [IHTST 3T AT| IhEATT FT ol §3M AT| IoThT HeoT Tohi R 1
qelt & g gud fad geu & gU Hey & @Y @ 6Rd H ARA 3MhaA0r AR IMATT F 7 S |
TS T IF AT AR & fov Ry Rar & v §1 g F asgdfa F SEEeR @ 3eess 3ve gee
& hael & ART FT 3R T 33T IAT THRBT HFEH ST HFWFAR H HIAT AGAIUDRR & oot Hl
TS &0 §U gl & oo 3R amsA & 9fd gwEdT off SAIg| TS ®U § 3eela weAR A o
guH favg Jeyg & R Aeldlel & g &7 Ty § | favg ey & yRfAS ek & el # o
el 1 AT et B Jehl & AT EST T @A A Rehed & Af| 5@ ey & g h FgEdT A
AT 3uHgIeET H T@ehd Hiaeel el o1, forgsr | gy uret o 5 a8 | waforsd of sqehr =
A §U HRAT ITAGIEAT F oI GIRT Tl 1 QT 10 FAd & 9fd MR ogoFa foham| iR &
3eglel UTfehEdlel 1 HAET e fh R 3uHgTedT & ol o o ot Qe Jieles & ST qehf
& gAY fear ur, o & gAY i o HRAR Hed W UIfhEd H &AM Tefae 3R AU & HIF
aeFcded & o AR Hed H 3O T AR o el & Haee 3R @ aoded § R & oo
W T @ MR AT § R 9E oG & ARe® A H gl F @ &Sl ATU| Jaadl o Tafer @l
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g & & ag AR H ghierd ST of | W & 39 FaeeT & Fegeahrole sfagrd &1 ) Seo@ |
3glel AYEIT Tolerd! AR TR GaRT HRA R IMAIT gIAT el FN 8 Teh 30elied & & A JaiRd
fohar| 3o AR el T IS dTel S deeel d S 3R AT HRCA IUHAGIedId & TAJh &
Ufaerfies daul i AAISE HUr ¥l FE Fhd § F vl #r daue e wmed i wgfadt e
TTeT &XdT &, 3R AT & 3AHT 3T FAgcadrhiell &l 3 Johe FAT ¢ b 98 START &2 & ol & ®9 &
33| T6 T3 IR & TAA G Johl & SEAHAT G & AT & &9 F 33 & U1 W W@ &1 =0 30
Sharde # g8 UIfehEdlel &I 3T TN U AT &1 Iiehedlel Teh GRAC] e g, 3R W=7 efoc 4 o
diehcdal | ol & 3Tcishale 1 el FHEAT o A Udhod dToll THUTH H UMiehedlel dl FHAA o T
3TearEsT feam, [ogdr dow Mg & NG & g1 arely &, Fgd wferedreT W haem gl &1 9% ThIvTHh
& Adrael A 7 g, AR 38F Frel g 7 s A A Jear e gé%l HYHR FHeg R ATfehecllsT I
hael Jehl AR HARARET & & FAdaT Ao W1 &1 I Al G ST HTeishale & T HT ARG B
I§ § U 3T ¢2f W 3Y-ST O helled T 3RIT o9 I§ &1 ST d HARA T Jarel &, 3Hel 39T
Aishd FHealid & TRT HHARX Feg W Taea el T HhT g¢ o 3MeaEd fhar &1 gl F JUIT T4 &
Tolgedl o YT SFA-HIAN AT & 16 Hgl AT 6 AT TWHR & Tg1 AAT FUfd SRA & & fav
ThcHD HEH 30T | HFWHAR & AHAT g g glelld T AT TR W JRA & 9&T H Al a1 g
el 3R AR S 2T & TellT & AN AN § AoR3farst X Hehdl §| Talalel I HaTers 3ieias
AT H FTAAT N el ST &, AR WA g1 3Tl 36 Hgeashial a1 o Jehe ocm § fob a8 ST
Rl & oAl & &7 # 3| T8 FIAI IRT & T W Johl & ST AT & AT & & & IIRA HT G
W T &1 I 3 HAG H gg UIehedlel Y 3T T T AT §
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S T 3T F4q ?

ECIECEEIIE|]

S8 g% al Hgcaqul geat 'l Uh A el 3 el & gerdy el AdSt W F ol gH@ea b,
$T 6], Afehel g A GW A feeeh & SIERIR AT el & G &1 Al T 75 a9 R SIr&l €T
oIl ST 9TAT| gAY 3Tl arel faemgent & MR 3l I@el arel faemgerl i §ear s & gard gfderd
W 9T IS ¥ Tg TCIAT @IF T A IoA Y A alel HRTEN SfF arer wiwel (¥3 gfderd) & el s
gl ||m%fra%qm‘ia:rgdwaﬂﬁa:rﬁmaﬂéwa%m%ﬁaﬁgaﬂmmwmss
gfderd & AU A7) qE U ¢3 TRadl, 00 H UL SF FMH HIE A JE RS WA are
3Fleanrt, o $T dl U HWET & IRTT §, & I a7 R Jfdey o9 § R F:X |
Jrctedr, MY 37ETed o ST SR gl b Tsleilide Goll &I IR Sfd arel 379« F8f7 gt &
ATHTHT & ¥¢ B & R AT ATdsifaies FLad gl aAdT HT MRS Reprs ardl i da@rse, e Afzar
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3hI3C R FATAR gFehi H eI iell gHT| ATHIhal & b B¢ o 3T $H 3MMeer AT edrelan Haelr
RO TAra 3MAET T o gl T IGATAT I HNATS Bref| Toteiicieh ol o Ig 3 aoem gem f&
3¢ el feehe fhed ®ROT & fear aam? || gger YATRAT @ 39S A 59 d19d SO e gsdr AN Th
37 hger o1 f Aaa seufafafr & emw 3Rt Ateer &1 AeerT e arar & iR glar arfeu|
58 el @I T &g Al ToR b ¢, Afehel AP 3reTeral F TSAABN & el TAH AHA o7 o
dfed 93 €1 59 vy & 39% GUR &) s ROR 55 A9 & dufas 3R dawfas a7 @ ¢adr &1 I8
R T@a gl Fgd § & 31Ead & HeT 3IRT 9 ) O ey & 3rawrelt sgarar sar 3T a387 8
SHTAT FidE of@AT STl &lefel 3T HiAUT & [@eh &1 3Rl |ifad gl § 9gel d &Y i el
g &1 oMY 3rererd 8 STedd 39= 3k thadl # Ig 10 FE YA ¢l U IR faUR § S wgar @ R
T A IT A6 3 ToT S §, AT TSIt ey #d & AW g1 f&ar arer g1 safev 39 )
Ffer SEIRT ST 3ejfad 81 deRr faaR el & o 3o¢ Yiaaftd fham ST amigu-gd 3R &1 3
IRV Toh SR T ST el &1 3eleh TotaAar ool ST & 58 fGuR &1 @\@der ¥ ¢, Afeher Tgr off
@W%lﬁwmmﬁmmﬁ%ﬁwgﬁmm?wwwmmm
g1 3% Al o 39 0T frar off &, feh Fis A8 o urar fF et sRo @7 || TSAifae SHT F
BISHN & s WeAd & % I6 UF FR FHEA §| dufeiss v oRaie |9 dF Fedt § 6 d6g 7 e
FATR TH @l W 9fdey aemar =7 aifgvl g7 SAd &, 0T S S8 greml safev fo o drent &
gfaRrd et @ Fer 8, 3 I v Rl & Word Fo A gl &Nl 36 AR T A arer o § R
I Bfd & @Rl A A AR TGS Ao FAuRr T AgFd A KA ST HRATl A & 3¢ B
oSl 3ege AT ST AR df 3¢ Yold ofsel I Fe FA? $Hh Sfaid A Hgl STl ¢ fob Teh =gl
g, o qET gera 3R g TEHAT HT HFAA HIAl aigv| fadefllear IRAT sEer ff SO« &d g I9
IR F FeAdrs & SRI aul el H @I S Fhll &, SGE $ IJRA &I, gfeersh TO-ARreT v dfadrst
ST (9rEm) 3R HRAR & NvdT & dgd S GoAars AT 8 Siel & STe ST Tl &, Al Asiian3i &l a4t
Tel $S VW g1 Flefel & SRR A o7 SAIAT? ST ARTRE FIAAA BT ST §A FleAl & dgd Ao & =0T
# R, O R JcIifRat & garg oI5 T Tadadl & Flefel & R H F4l g0 o1 S Fohed1? || Fo At
T Th & O AET IS AT Ao BEE R & & v arR e o §1 afe gd smowriees
AFCT A O 3rdicart W afaey aema § ar 3ad Tifiear 39 faRIfRar & RemsaAsTe gof e 37
W AT deol T g @ URA grp UideY SETaT Hehcll 81 HEel Ig b ol FmenRat & et s dreteT
HEN o b Pt 1| EY AT I T THTTAA FohaT ST Hehll &1 S2rh, TAT 81 81 Fehell &1 it
30 woa v GFar #ia §, 37fent & ol gae #ge 7 3andr § 7 & den o Rfde
FRUT & ToId AdEld ld g, Hol & 9 3FAICaR & gde 7 ¢ &g gl, Jfha gt & gde a7 & SR
3 dlc #X &d ¢ I gH QU H AT g e § Al 3eeh FURICHD 3URT el giar| 3ol ST
SATETAT 9T feeell 7 gerdaT i1 ofid & 3cufed §, dF g4 Ig Fare 3o & gRmFT 389 8 95k $o
& ThaT § o aw & g 38, SRR 3R e#dmaT Quras e TF| FI7 AR MHIETT 30 el ol
g fh @IS digrar ol $o 3ol X ¢ o 3care IR G BAR o o@f| || g denferen, daemieeh Fery
T giod 3R Faride guRt T wel wd ¢, dF F& F $T Wl F 39T & W ol ggemr ar Ig o S
& e BfY dTe 3FHIGART &Y dlc Fg1 HE ATl SH YhR 3¢ gald Al H 3aARe arel qifiedt W
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eaTd STl AT o & &THTET 3R $AER 3deart &l & fedhe &1 g@ur Ig Y & gri ofd arell &
gl AT arel Aolellide Gall ol Slalecg o1l S| 3% fad QWorgelRig 3R Asiera aei-ar
Ardeifaeh FLT AT =T SMT| 37 goll & G-Hal W RS T Aok @ v dunfas &7 F 31T
S N WERT & FGohar &1 IfFa R & W A5 e AFer &, ar 39 & ug aér giar
S wfRTl g & o ok fF 3% Rure @1 @ ug 7 My Iger & segAfa & 8 & S
ARV 7 & 3¢ IRTFA 81 aF TAG $T HRIART H RREHd I &1 3gAfT el
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A blind watchdog

Auditors must do better to prevent fraud, financial crime
Rajesh M. Kayal, [The writer is a chartered accountant]

The word “audit” is derived from the Latin
word “audire”, which means to hear. In the
process of an audit, fraud risk will be one of
several risks that are evaluated. In 1986, in
the case of Kingston Cotton Mills company, it
was stated that the auditor is a watchdog, not
a blood hound. His responsibility is to find
the true and fair value of the business and
provide details of errors and fraud. The duty
of an auditor is not to harm. The remedial
action has to come from the owner of the
entity in question.

Recent scams in various large entities have displayed the inability of auditors to report fraud to the
owner/shareholders. In most of the cases, the magnitude of the fraud is in the thousands of crores. In the
NSEL scam, a default to the tune of Rs 5,600 crore exists. Around 13,000 trading clients were affected and
their money was stuck for more than six years. The failure of the auditor to detect the fraud and report it
is the main cause for these losses. The auditors, Shravan Jalan and Amit Kabra have been arrested six
years after the fraud was committed.

More recently, in the IL&FS case, lenders and shareholders lost about Rs 3 lakh crore. In the PMC bank
scam more than Rs 4,300 crore worth of loans were extended to HDIL through bogus accounts. The
auditors could not detect — or detected but did not report — fraud committed in earlier years. The PMC
scam is a painful incident as middle-class people lost their hard earned money and retirement funds
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deposited with the bank. About 10 people died/committed suicide as they lost their life savings. All the
auditors of the bank have been arrested.

But there are number of companies where the market capitalisation lost is much less, in lakhs of rupees.
No auditors were arrested in most of these cases. Then there are frauds committed in the nationalised
banks and not reported in time by the auditor. For such scams, the onus is on RBI auditors as well.

Is the most commonly performed annual financial audit to be relied upon to detect fraud? Or is total
negligence on the part of the auditor the culprit? Or is she/he also a party to the fraud? These questions
need to be answered before designing the new system of audit reporting.

SEBI recently issued a circular to discourage the auditor from resigning midway through an audit, instead
of reporting the lapses. There is a government plan to revise the company auditor regulation order 2016
(CARO 2016). There are various steps being taken to improve the reporting, especially about the use of
borrowed funds and to report on critical financial ratios. These may help to some extent but will not solve
the problem entirely.

The Institute of Chartered Accountants (ICAI) has its own disciplinary committee and the power of a civil
court to try professional misconduct. The ICAI has failed completely in controlling the misconduct of its
members. Some elements involved in misconduct and fraud are ruining the ICAI's reputation. The
National Financial Reporting Authority (NERA) has largely taken over the powers of ICAI to regulate
auditors. It will make stricter rules for the audit firms, increasing compliance and reporting. The time has
come to review the entire reporting system and introduce stringent provisions before it is too late.
Arresting the auditor is only part of the remedy. For the depositors, this will not help recover their lost
money.

The ICAI should make stringent provisions and rules for reporting by the auditors. Merely increasing
compliance is not going to help. Auditors have failed in their basic duties. The law should be more
stringent. Auditors should not only be arrested but their assets confiscated and they should be treated as
party to the fraud along with the management. There needs to be a separate provision in the Indian Penal
Code for maximum punishment and speedy disposal for such financial crimes.

The government should think of a better alternative to the ICAI and SEBI. There should be an entirely
new regulatory body to protect against frauds of the sort we have been discussing. It is well said that

prevention is better than cure. There is no use of crying over spilt milk. In the current system, actions are
often taken after the investors suffer huge losses. It’s time to think about preventive measures.
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A step too far

Supreme Court is rightly concerned about growing criminality in politics. But its
strategy for containment is problematic

Editorial
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The Supreme Court is the conscience-keeper of democracy, but it must take care not to infringe upon
other democratic institutions, or appear to be well-meaning but ineffective, for this would reduce its
stature. In trying to contain the growing presence in legislatures of members accused of serious crimes, it
is in danger of overstepping limits and boundaries that it has, by and large, respected. Undoubtedly,
criminality in politics exists, and that it flourishes so many decades after Independence is certainly a
disgrace. In 2004, about one in four members of Parliament had criminal cases against them, but between
2009 and 2014, the frequency grew to about one in three, and in 2019, it was much closer to one in two.
If almost every other MP stands accused of a serious crime, something is very wrong with the choice of
candidates by political parties. The Supreme Court does well to reiterate its concern about this
development, but it could have drawn the line there, limiting itself to exerting moral force on political
parties, which are clearly in error.

But the court has proceeded, not just to make it mandatory for parties to publicise the number of serious
cases which their candidates face, but also to justify their choice over other hopefuls who may be legally
unencumbered. Further, the court has dictated that “winnability” cannot be the sole criterion for
selection. Had these been framed as guidelines for parties, they would be unexceptionable. But making
them enforceable under Article 142 of the Constitution — which empowers the court to demand the
production of documents, and makes failure to do so a display of contempt — is problematic and
threatens to undermine the autonomy of the system of elections and elected legislatures. Candidates are
already required to file their details in affidavits with the Election Commission. This order could infringe
upon the role of the poll watchdog.

Even more problematic is the requirement to justify the choice of candidates. An election is an issue to be
decided between parties, candidates and the voters. The courts should have no say in the matter, except
in particular cases where the Representation of the People Act is violated. Besides, the suitability of
candidates is a subjective matter, and the justification required by the Supreme Court can only be an
opinion, and not an objective fact, making the court’s order effectively unenforceable. Perhaps the SC has
ventured too far beyond its remit, and while its goal is obviously in the public interest, it could ponder the
means further.
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