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Another quota question

Supreme Court needs to decide whether ‘creamy layer’ norms can be extended to
SCs

Editorial

The time may have come for an authoritative pronouncement on the question whether the concept of
‘creamy layer’ ought to be applied to Scheduled Castes and Scheduled Tribes. The Union government has
called upon the Supreme Court to form a seven-judge Bench to reconsider the formulation in M. Nagaraj
vs Union of India (2006) that it should be applied to the SC and ST communities. This verdict was a reality
check to the concept of reservation. Even while upholding Constitution amendments meant to preserve
reservation in promotions as well as consequential seniority, it contained an exposition of the equality
principle that hedged reservation against a set of constitutional requirements, without which the
structure of equal opportunity would collapse. These were ‘quantifiable data’ to show the backwardness
of a community, the inadequacy of its representation in service, and the lack of adverse impact on “the
overall efficiency of administration”. This placed a question mark on the continuance of quota policies of
various State governments due to non-compliance with these parameters. In Jarnail Singh (2018),
another Constitution Bench reaffirmed the applicability of creamy layer norms to SC/STs. On this ground,
it felt that Nagaraj did not merit reconsideration. However, it ruled that Nagaraj was wrong to require a
demonstration of backwardness for the Scheduled Castes and Tribes, as it was directly contrary to the
nine-judge Bench judgment in Indra Sawhney (1992), which had laid down that there is no need for a test
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of backwardness for SC/STs, as “they indubitably fall within the expression ‘backward class of citizens’.

It is curious that Jarnail Singh accepted the presumption of the backwardness of Scheduled Castes and
Tribes, but favoured applying the ‘means test’ to exclude from the purview of SC/ST reservation those
who had achieved some level of economic advancement. In this, it specifically rejects an opinion by the
then Chief Justice K.G. Balakrishnan in Ashoka Thakur (2008) that the ‘creamy layer’ concept is a
principle of identification (of those who should not get reservation) and not one of equality. While the
Centre has accepted that the ‘creamy layer’ norm is needed to ensure that only those genuinely backward
get reservation benefits, it is justifiably upset that this principle has been extended to Dalits, who have
been acknowledged to be the most backward among the backward sections. Another problem is the
question whether the exclusion of the advanced sections among SC/ST candidates can be disallowed only
for promotions. Most of them may not fall under the ‘creamy layer’ category at the entry level, but after
some years of service and promotions, they may reach an income level at which they fall under the
‘creamy layer’. This may result in the defeat of the object of the Constitution amendments that the court
itself had upheld to protect reservation in promotions as well as consequential seniority. Another
landmark verdict in the history of affirmative action jurisprudence may be needed to settle these
questions.
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The many structural flaws in India’s higher education
system

Mohini Bishnoi, [Pursuing a Masters in Public Policy at the Harvard Kennedy School]

The furore surrounding fee hikes at the Jawaharlal Nehru
University has spurred deeper questions about the quality
of university education. India’s higher education system is
structurally flawed and underfunded. This crisis will affect
innovation and human capital, the two pillars of labour
productivity and GDP growth, while cheating India’s
largest demographic of its potential.

The mammoth system deserves better than the superficial
data that is being bandied about. For example, a surge in
women'’s enrolment has been much-talked about but this
does not necessarily imply better outcomes. The latest
‘India Skills Report’ suggests that only 47% of Indian
graduates are employable — a problem exacerbated by
startlingly low faculty figures.

Faculty shortage

Faculty vacancies at government institutions are at 50% on average. A Deloitte gathering of 63 Deans of
top-tier institutions revealed that 80% of those listed lack of quality faculty as their biggest concern. The
problem lies in increased demand, and stagnant supply. The number of institutions has surged in India
since the 2000s, while the number of students doing PhD has remained constant. Meanwhile, there are
over a 1,00,000 India-born PhDs in universities around the world, kept away by paltry salaries and poor
funding. China solved this problem by attracting Chinese-origin PhDs back home with dollar salaries and
monetary incentives for published research. Tsinghua University, for example, is designed on the
Western model of teaching and research, and is even ahead of MIT in terms of published papers.

However, Indian universities persist in separating research and teaching activities, depriving students of
exposure to cutting-edge ideas. Monetary incentives for academia are practically non-existent, and Indian
R&D expenditure at 0.62% of GDP is one of the lowest in emerging economies. It is not surprising, then,
that Indian universities rank low in both research and teaching. The Council of Scientific and Industrial
Research, at rank 155, was our highest in the Scimago Institutions Rankings (SIR) for research while six
Chinese institutes figured in the top 50.

Macroeconomic impact
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Such flaws could affect macroeconomic indicators such as labour productivity, which is determined by
innovation and human capital, among other things. The workers of tomorrow need to transition to the
formal, non-agricultural sector, armed with higher education credentials. In addition, an increase in
research could lead to more innovation in the economy, which might in turn drive up labour productivity.
Higher education has a potential twofold effect on productivity. The government released a Draft
National Education Policy (DNEP) in June 2019, which proposed ambitious reforms. The DNEP aims to
double education spending to 6% of GDP, and close the research-teaching divide in higher education. This
is coupled with an ‘Institutions of Eminence’ programme started in 2018 that gave increased funding to
some research universities. Experts, however, are doubtful about whether the dramatic increases will be
politically feasible, and whether the implementation of such reforms will go the path of previous NEPs —
watered down and eventually shelved.

What lies ahead? The government needs to recognise the systemic anger at play, and ensure that higher
education’s role in innovation and human capital is not ignored. The DNEP is a great first-step, but the

reforms must be pushed through and must lead to legislation that will fund research-based universities.
Only this can bring a culture of discovery and accountability to India’s higher education institutions.
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