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Don’t cage RTI

Downgrading information commissioners can seriously damage accountability of
babus

TOI Editorials

Government’s unfortunate move to amend the Right to Information Act will weaken the signature
legislation, that reverses the opacity and bureaucratic disdain which makes governance inaccessible for
ordinary citizens. The proposed amendment whittles down security of tenure for information
commissioners from the existing term of five years in office or upon reaching the age of 65 to “such terms
as may be prescribed by the central government”. Salaries and allowances and other terms and
conditions of service of central (and state chief) information commissioners, now at par with election
commissioners, will instead be “such as may be prescribed by the central government”.

In short, a move to undermine the status of the central and state information commissions - and turn
them into “caged parrots” as the Supreme Court chose to describe the CBI - is afoot. Replacing a fixed
statutory term that offers security of tenure with one where information commissioners (ICs) serve at
the pleasure of government and on terms set by it impinges on institutional autonomy. The Act’s
provisions offering parity with election commissioners had bestowed tremendous prestige upon ICs. It
was a signifier of autonomy and to not be chary when issuing orders to all-powerful government officers
unwilling to share information with citizens.

There is no cogent reason to reverse this spirit of the RTI Act or grudge the quasi-parity with
constitutional authorities like EC. Union minister Jitender Singh told Parliament that the information
commission was only a statutory body but “clumsy” and “hasty” passage of the Act had “given the IC the
status of a Supreme Court judge and at the same time left the provision of appeal to the High Court”.
Without a trace of irony he also claimed the amendment bill was intended to streamline and strengthen
the RTI Act.

Diluting such a popular law will hurt NDA’s credibility and can dent the huge mandate received in May.
Weakening RTI Act plays into bureaucracy’s hands. After all, citizens had used RTI to combat red tape. To
actually strengthen RTI Act, promptly filling IC vacancies and more proactive mandatory disclosures of
information will help. In 2017-18, RTI applications to central government increased 35% and first
appeals against denial of information shot up 22% from the preceding year. Given these realities, any
move to undermine information commissioners sends wrong signals on anti-corruption and
transparency.
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What is Indian-ness?

By forgetting sympathy, India is in danger of losing its highest civilisational ideal
Sudhir Kakar,[Psychoanalyst and Author]

Every civilisation has its own view of the world and man’s place in it, values that leak into the psyche of
its members. Sympathy has been a dominant value in the world view of our own civilisation.

Some of the greatest Indian icons - Buddha in ancient India, Kabir, Nanak, Tukaram, Basava in medieval
India, Tagore and Gandhi in modern India come immediately to mind - have held that sympathy is
essential to how we connect (or must connect) not only to human beings but to all existence. Here Tagore
and Gandhi are in complete agreement. “Brotherhood,” Gandhi writes in one letter, “is just now a distant
aspiration. To me it is a test of true spirituality. All our prayers, and observances are empty nothings so
long as we do not feel a live kinship with all life.”

Sympathy, as i understand it, is the feeling of kinship, a sense of ‘we’ that extends to beyond what is our
kin. And this feeling of kinship is not limited to human beings but extends to the natural world. One can
compare sympathy to a mountain climb with many base camps marking its progress on the way.

The first camp from which one cannot see the summit - covered as it is by clouds, though we know it is
there - is tolerance, defined minimally as giving the benefit of the doubt to others. The second camp, a
little higher, can be said to be compassion, while the third and the last camp from where one climbs to the
summit is empathy, the ‘feeling into’ another person, although of course, empathy can also encompass a
‘feeling into’ nature.

The point is that the climb fosters deeper and deeper feelings of loving connectedness although only a
few, rare saints can reach the summit, expressed in the Upanishadic ideal of ‘he who sees all beings in his
own self and his own self in all beings’. Most of us can consider ourselves fortunate if we can catch a
glimpse of the peak of sympathy from the base camps of tolerance, compassion and empathy.

Yet, today, one feels that the traditional Indian civilisational emphasis on sympathy, love in its most
elevated form, as indispensable to social cohesion and solidarity, is being eclipsed by other values, such
as justice, the righting of wrongs. We are all familiar with the famous slogan of the French revolution,
now a universal aspiration: Liberty, Equality, Fraternity. It is interesting to note that fraternity,
brotherhood, occupies the last place in this short list and, indeed, has become completely muted if not
sidelined in contemporary discourse.

In our fascination with Western intellectual gurus, we do not realise what a disproportionate space the
Western idea of the role of power in social relations has come to occupy in the modern Indian mind.
Again, this is not to reject the value of the role of power and the truth it contains, but seek to assimilate
this truth with our own civilisational heritage on the importance of sympathy.

For instance, social movements in service of justice for the weak and the oppressed are rapidly picking up
pace in our country, shaking traditional hierarchies and power structures. This is a welcome
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development. Some of these movements, however, seem to operate on the basis of only one ethic, justice,
which is related to the issue of power, of correcting skewed and unfair power relations, a highlighting of
Equality in the three aspirations of the French revolutionary slogan.

In an almost sacralised ethic of justice, what matters is the outcome, not the path and there are eloquent
voices that have defended violence in service of justice. In such cases, should the ethic of sympathy,
compassion in this context, not temper the quest for justice? In our quest to right a wrong, bring the ethic
of justice to the forefront, are we in danger of losing sight of what Gandhi and Tagore - and before them
our greatest icons - held was a defining characteristic of Indian civilisation ... sympathy? In Tagore’s
words, “Creative force needed for the true union in human society is love; justice is only an
accompaniment to it, like the beating of tom-tom to song.”

Given the march of exclusive nationalisms all over the world in recent years, religious nationalism in
Turkey, Indonesia, India and parts of the Islamic world, racial nationalism in the United States, cultural
‘sons of the soil’ nationalism in most of Europe, one would be tempted to say that a secular, inclusive
nationalism was a liberal dream which has few takers today. But perhaps what is needed is a vision of
inclusive nationalism that is not of the ‘progressive’ kind, which only pays homage to man’s reason and
conditions of material life, but one that bases itself on the fostering of a consciousness irradiated by our
civilisational heritage of sympathy.

What is needed is a revival of an ‘idea of India’ that has deep roots in our civilisation and to which our
greatest cultural icons have borne witness, namely that each one of us is deeply embedded with other
human beings as also connected to animate and inanimate nature, a connectedness that demands a
cultivation of sympathy for all that is not self. At certain historical times, this supreme value of our
civilisation may be temporarily superseded. But even when banished into unconscious depths at such
times, sympathy continues to claim its privileged position in our psyche as a niggling feeling of poorly
understood disquiet that follows a betrayal of our highest civilisational ideals.
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From floundering to mastering floods

India can do a lot more to prevent flooding

ET Editorials

8 The flood situation in both Bihar and Assam remains grim, even as the monsoon’s
# coverage has spread nationwide, after a slow start. Some amount of flooding
warrants fatalistic acceptance of the traditional kind, with better management. But
a lot can be prevented. To that end, the new integrated Jal Shakti ministry needs to
boost water storage and attendant catchment area flood management works not
just nationally but beyond the nation’s borders as well. We have the means to hugely improve flood
control in both the Kosi and Brahmaputra basins, and it is noteworthy that the Cabinet Committee on
Economic Affairs has given its green signal for the Dibang Multipurpose Project in Arunachal Pradesh.

Dibang is planned as a storage-based hydroelectric project (2,880 MW), but its key objective would be
flood control downstream in Assam. The Dibang project is estimated to cost over Rs 28,000 crore, and we
do need to tap new sources of funding, for instance, from Japan, for its time-bound implementation and
follow-through. Further, tackling floods in Bihar calls for hydro-diplomacy across the border with Nepal.
PM Narendra Modi has signed agreements for the 900 MW Arun Il project and the Upper Karnali project,
and speedy implementation of the dam projects would bring about more effective flood management
downstream in Bihar. It would also shore up power generation in Nepal; we cannot continue with the
current situation in which water-resource rich Nepal has to import power from India at relatively high
rates simply to get by.

In tandem, we need dredging and drainage improvement works nationally, to tackle river erosion and
bring about effective flood control. Raising embankments can only be a temporary and rather costly flood
control measure, and we do need more permanent solutions. Urban floods like those in Mumbai require
more proactive response as well. There is no reason why, on average, 75 lakh hectares of land is flooded
annually here, with 1,600 lives lost and much damage to property. Permanent flood control is an idea
whose time has come.
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Whose count of judges is it anyway?

Prashant Reddy T & Tarika Jain,The writers are with vidhi centre for Legal Policy,New Delhi

Continuing with a practice started last year, the Economic Survey 2018-19 devoted an entire chapter,
‘Ending Matsyanyaya: How to Ramp Up Capacity in the Lower Judiciary’ (bit.do/e2qGB), on increasing
judicial efficiency by increasing the number of judges at the level of the district judiciary. While it’s great
that the most important policy document of Gol is giving judicial reforms the attention it needs, there is
much to disagree with its conclusions.

The long and short of the Economic Survey’s conclusion is that the ‘backlogs’ associated with the Indian
judicial system can be cleared with a ‘relatively small investment'. It applies the ‘case clearance rate’
(CCR) to provide a rough estimate of the number of judges required to be appointed to reduce pendency.

CCR, as explained by the Survey, “is the ratio of the number of cases disposed in a given year, to the
number of cases instituted in that year, expressed as a percentage”. So, if, say, 75 out of the 100 instituted
cases are disposed within the same year, the CCR would be 75%. As per this methodology, the judiciary
needs to balance the institutions with the disposals in a year to achieve a 100% CCR and ensure no
backlogs.

To achieve this 100% CCR, the Survey recommends increasing the number of judges by using a simple
input-output model — that is, if 75 judges can achieve a 75% disposal, an increase by 25 judges should
result in a100% CCR. Based on this methodology, it calculates that India needs roughly 8,152 additional
judges at the subordinate court level to clear the present backlog of 3.04 crore cases in the next five
years.

This methodology proposed by the Survey is similar to a July 2014 report of the Law Commission, which
was criticised by the Supreme Court’s National Court Management System (NCMS). In its 2016 report,
NCMS pointed out that the Law Commission’s recommendations to calculate the number of judges based
on perjudge disposal rates were flawed, as not every case is of similar complexity, and the number of
judge hours required for each case type can differ drastically across different categories of cases.

For example, a prosecution under the Negotiable Instruments Act for the bouncing of a cheque can take a
few months. On the other hand, a traffic challan can be disposed in a single hearing. A complex
whitecollar crime, however, can take a few years to resolve. The same stands true for civil cases.

The formula of case disposal per judge does not take into account these differences. Thus, each case
needs to be weighted as per case type and complexity before an estimate of the number of judges can be
prepared.

To be fair to the Economic Survey, it does acknowledge these issues when it states that the “complexity
and gravity of a case type can determine the stages and process that it must go through”. The problem,
however, is that the Survey fails to explain the manner in which its proposed methodology incorporates
this crucial caveat even as it provides a rough estimate of 8,152 judges.
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The more pertinent question, perhaps, is why are we not following a weighted system to calculate the
time required for disposal of cases. The answer, as conceded by the Law Commission in its 245th report,
while referencing this model of calculating judge strength, was, “All the information required to run this
model for Indian courts is not available. In India, the system does not have any information about the
time required by judges to resolve each type of case.

This lack of information points to a larger systemic problem.” The solution, then, is to start collecting and
publishing such data in a more systematic manner.
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