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A Flawed Sabarimala Verdict

Don’t kill religious diversity in the name of countering gender discrimination
R Jagannathan, (R Jagannathan is editorial director of Swarajya)

If the Supreme Court has decided to raise its pitch on
“constitutional morality”, equality and gender justice, it
could have chosen a case more befitting than Sabarimala.
By coming down on a hapless Kerala shrine’s practice of
barring women in the age group of 10-50, in consonance
with the reigning deity’s celibate status, it has chosen an
exceptional case to underline a broad principle. Unique
cases make for bad law.

The final verdict, which went 4:1 in favour of ending this limited form of exclusion at this one temple, pits
the combined wisdom of four male judges against one female. Chief Justice Dipak Misra and Justice AM
Khanwilkar wrote a common judgment, while Justices RF Nariman and DY Chandrachud produced
separate ones while arriving at the same conclusion. Only Justice Indu Malhotra dissented, puncturing
some of the pretensions of the majority verdict. The major issues at stake were the following: a) whether
the temple’s exclusionary practice amounted to discrimination under articles 14 (equality before the
law), 15 (non-discrimination) and 17 (outlawing untouchability); b) whether this exclusion was part of
an “essential religious practice”, and hence protected under Article 25 (freedom of conscience in
religion); c) whether the followers of Swami Ayyappa constituted a separate “religious denomination”,
and thus entitled to additional protection under Article 26; and d) whether Rule 3(b) of the Kerala Hindu
Places of Public Worship (Authorisation of Entry) Rules, which bars women between the ages of 10 to 50,
is unconstitutional?

The majority judgment answered yes to the first question, and no to the next two. All four held Rule 3(b)
to be discriminatory and struck it down, thus throwing open the temple to all women devotees,
regardless of age. The dissenting judge, Indu Malhotra, said the exact opposite. One aspect of the
judgment emphasised by Justice Chandrachud needs critiquing. He drew false equivalence between the
Sabarimala exclusion and the pernicious practice of caste untouchability. Justice Chandrachud said: “The
social exclusion of women, based on menstrual status, is a form of untouchability ... Notions of ‘purity and
pollution” which stigmatise individuals, have no place in a constitutional order.” In doing so, he extended
the ambit of Article 17 to areas well beyond caste.

The Sabarimala rules on temple entry do not constitute a general form of social exclusion of women.
Justice Malhotra junks this idea: “The limited restriction on the entry of women during the notified age
group does not fall within the purview of Article 17 ... The analogy sought to be drawn by comparing the
rights of Dalits with reference to entry to temples and women is wholly misconceived and unsustainable.
The right asserted by Dalits was in pursuance of the right against systematic social exclusion and for
social acceptance per se. In the case of temple entry, social reform preceded the statutory reform, and not
the other way about ... The reforms were based upon societal morality, much before constitutional
morality came into being.”
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The real tension lies in the contrasting arguments used by Justice Chandrachud and Justice Malhotra.
While the former uses high constitutional principle to put down one unique temple’s practice, Justice
Malhotra strikes a balance between two sets of fundamental rights - one favouring non-discrimination
against any individual or group, and another allowing religious diversity in a secular polity. The
“discrimination” allegedly practised by the Sabarimala temple is unrelated to any common sense meaning
of the term, for women can always worship Swami Ayyappa in their homes or in hundreds of other
temples across India. To claim you want to worship Swami Ayyappa and not have respect for what he
stands for is the worst form of hypocrisy. More so when Hinduism does not restrict your choices of god to
a grand total of one.

Both Justice Chandrachud and Justice Malhotra agree on one thing: it should not be the court’s job to
decide what constitutes essential practice in a religion, or which group constitutes a separate
denomination. But this does not stop the former from deciding that the Sabarimala practices are
inessential to the practise of religion, while Justice Malhotra simply states the obvious: “The issue of what
constitutes an essential religious practice is for the religious community to decide. It is not for the courts
to determine which of these practices of a faith are to be struck down, except if they are pernicious,
oppressive, or a social evil, like Sati.”

Another point which none of the majority judgments even sought to address is basic: can somebody who
isn’t even an aggrieved party claim discrimination? For Justice Chandrachud the “heart of the matter lies
in the ability of the Constitution to assert that the exclusion of women from worship is incompatible with
dignity, destructive of liberty and a denial of the equality of all human beings.” Justice Malhotra offers
another perspective. “The right to move the Supreme Court under Article 32 for violation of Fundamental
Rights must be based on a pleading that the petitioners’ personal rights to worship in this temple have
been violated,” she says, pointing out that the petitioners in this case had no skin in the game. On the
contrary, genuine women believers in Swami Ayyappa launched a #ReadyToWait movement in support
of the temporary entry restriction. Whose rights need more protection?

A closing thought: constitutional morality is an important check on religious obscurantism but when
carried to an extreme it can also be destructive of harmless variety and difference. There is a danger of
reducing the Constitution itself to another unquestionable “holy book”, killing diversity in the name of
countering discrimination.
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e uRs:
3 A F FFATT DT T §HAA HATE
et Gelt 3R Searaqor SRR wRFRIst @ Hrgehy Rl SRt & FFd e grn

TN G, (FAHFR AR AGF)

B 9T FHATS § 3R 3T qH 58 ThHR Al H dIS 5T g1 ¢| g Aid 20 asf & 9= IR & @Y
3TEr faeare 3R gHestar oy el R @1 81 MY 9RER T Fedeh A & 3@ aReas w@@er R
gl ofthet, # 3@ TN A AESoh dR W Soe @ ST A7 76 el 3§ HIS Jopdllel o g oC| oo A
A I o FAARNGAT FT HRY & qX F qeX A feaml A gt AR 7 3rarer o & S sgd
937 ST f&T @ 3R I &l AT AT & A R Usq A A A A | A, H S E, 9 E,
safaT A3t 38 &9 F F&HER ATl

157 W dh ARAT 38 deRmg AafAaflRie Sl & ded W@, St AR &2 & 9rde aer & faudd
AT| 38 ST S T I TN T A GIT T AleA T Tpicien g § IR I F gH W A
frzor e gIar (SHEr & A A I3 hae A Fel &) IR IRl e F gg Fhofd gd Tg TWeA I
g Ty @7 @ & afaRieE saarfier o el ff fF g At o - aRom AR e
Fr Thdg H S & S & 71 T 16 dob S W@T| 3PET 1947 & & a1 Bler a1 f& Jo=ifase &9
¥ Facd gl A1 Y A FE Hebal AT ofched, TARTA & & gaan aoes g g a1 & e 1991 &
3Tl IS TAFAT F SR AT Tgl IR 6 AT 2018 1 F g oot off =7t gam a1 & 3oeh
HIGATCH FAATAT H Tl o F TF| HR THAVT § IR G RERT § IMYFARAT H ST T 821
sﬂagﬁwa%maqﬁmwwd eh [OqdcdicAs ®edl & Ay Sias Sid | &

glefieh, warareNel & 3der UfAgrfe et & @Al & Agel aRws owel @ 3qyd far § afd,
AT et & o 3Yd a Fhd ¥, egia Afffer 3reasear & faw sramuror wgahear Rws &1 5%
JLATCHSBAT & T1Y foaar fFelr ey a1 3RIT-a1 & g =r g1 afaar 3R freas fr vae a9 a9
o 3o gfear ; Ao e foretey Us e & 95 3eme]0T &1 HRA THA H @A &, Foae we
HYAT HHAT g GG H SNael H 36T T RAT| Slaed & 30 el 3egedt 3y (o weam), ot
(#Tde Fearon) iR AT GMEdTlcAs Fedwn) & AT gAY 'FE & HAGACHD HedIoT Rl ol 33T
3987 TE &1 §H SRR & A& g@dl & 9fd §AR el &I I feers Sl & ofther, 78 faur g
Qe ST § o FH ga & Iid gART Ficd gl $HT RERT & AR YOI H Gl (SIA18d) AT| F7de
H BT H 1A AT IR e &1 AT 37 T & AT & Alspg HA F A § g CFH AdAT B
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ggell A AT 3R YT HARAT 38 AfeFd wgd A 30¢ AT ‘FA A Saead 7 3NN et (7
qTy), TORTEr-areT 3R QRT & ATy SET I g

ST & ARAIT ALIG & Ur@s & v g7 fAeaRar gor & ol &) QY &d § ofthed, #RAT A=g &
IS H P Pl oo oR1RT Hedhdl gl 2500 ATT & Y Igol 3cadk AR & SETell & grediar Qifar,
WW@&'W‘%W@WWWW@TWWﬁsﬂﬂaﬁﬂ,ﬁ?ﬁ,mﬁ
AT e & dh iolal AR FAA I Tl & AT e & AT gosiied o g7 Rcagicafae &
I & FACT A dd HEA X ST U1, I 3T 30 goR A & €T T H fear om| safev
FHATOT A & 3T (TN HREAEA) Ed &1 Hae MNar &7 Sl § Tshi F6 dfehed, T8 o &, Faife
JEChRUY 3UTANE & ITEAR ‘Al & SToT g

remarfeal & [{uda smmafeatl & Rarr F F17 faad 397 §, T seAsT For, foaa Hifker ar
i a0 38 W e R dfe w4, AR 3R geee @ Wi § safor 39 mermae ggel
LAl & HEDIA YA e 3N '$HAYT Sl sl # WA | qgul, S @IS YFH AT 76 ©
dioh 3IE 30 fAfder 1 mehder, Mewdoeeh &7 @ 3MYfAs amss g1 memarfedl 3R Rmemarfest &
THE o S HIHA-AREAIAET 3IRE 3T, [Sogiel Tg gt Golg T 9Ahel HT b qFH dd deh & &,
9 % Ig fae F MR W1 58 IE-YAF TAT F 30 AFRIASA & A1 f9feer it r gaer gam,
5@ ST oS ol & foREhRYas "faeraiRar gofier Aegasfa Afdehdr wer o1 3R 3egia 377 S gt
T

HIsTg & 1990 & G H HRA A AUF IMAMACT 9T YF G, 9 JABT & AT § fAaRen gama
&caE’I?ToidulWZOOQﬁWW@WWW‘&%WEﬁTQW#Wﬁﬁ?WW
Ufgriaeh el AT 2013 & §Ig Sfd 3TaR ~IATd o 3§ 3ofel dl $& AT & fav g7 5 o]
oifthed, 7T AT & FHA FIC & A F T A B AR HRAGG F AT o1 BT L3 g5 FAST &
&g W HIC & hael F gAY gl H gad EeT THAR W 38 AR A F9 Ao HeRe gEd ofa-
fSigTe, doverse 3 (o Al 9W & Farfds 'FweAca g A fgar Sem =@rige) iR AFAY g&d g
o W@ &l FHH FIC & had # Afgard 95 & & @7 @ & AdeT Tg Fgen § 0 H fauda Affenar
T GATASAT &A1 § W A FAA Al & T moehr graffshar @ mdfed «t §1' v Tad=, @7 o
FH g YT A 3ET AR Al GEATA ST WG=AT & 19T | ToT-cqaTAT Y A HeT & S8 &) el a1
BT, §H AUl Well, Seodqul TFRI3T & HYW, T80 THE, Bold-Fold Shael & F{EI S & I’
TR & o Hieequ dele # fAfRa g
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Fgeodl W §H f9aar @ #Id §, FAS 3UX 4-5 71 Joct §

Teltg FAR Fureet, Afq mahr

2 HaER H A AGICHT I ARSI Taeodl ToFAed H HET At & Alepr Al $HH gemas= g
A o Farr & 2014 & arefior ot F 38% WY F efgee gla A Tawo AR AT f seiad sadr
TEAT 94% & I §| 5 A A W Gor F T ¥ AqFd @ A0 §| 25 oA A ge g F T A
HeFT AT FaT &1 A 373 3 o3 & BF 7P & A @ T AR Tl F AT FH @ Ty AT A
373 IN-THRY AT & §1 dos da o off sudhr ==t $r gl

i &2 H gHeY g & Teh g ¥ TPR HT oRT U7 9 A 86 & F 9RA™T it 3igal o) &
TET AT §H 3HA Il HoX & I ATl VAT AL fF QU hA WHR A fohar &1 Fg sAfew AATRA g3m
FifF 38 ST iateret H aRafda v R amam 3me &l & 59 Aqfkw & fow 70-80 w5 wuv U
STITE-STTE g ¥ e, B3 IR Hufadr & dAefiey fT &1 Tawodr @y & fau st & &1 3mr
ma@ﬁ%aﬁﬁﬁmﬁmﬁma@mﬁﬁ%lﬁﬁuwﬁw@ml Afgem3T & T w
Teh US| Faeodl AR TR Th g@l @ 53 1 Fhoil A rey g9 @ gAY Sfcadl &1 Thol ST
| Taeodr A% W F ey s & F&F g1 Na-drend H Ah-Tws @A i 588 afaa g 2
3ereat 2019 @ 100% & gIideT g1 Sen| 38 dG 3R 5 |rel o §A HGHA Tl @ dl AR Teh
ST T TART I

MM @ Teh aX o7 147 AT o 39! TGl IR Faeodl § @i sFer qde g sl Hr sae o
TITSAT| 3ART AT Tg AT Toh TaTodl Hl 39T & AN I ATA QST Seoldit| 3o dT 857 3PN A&
FI TITSAT HT HAgcd GHSTS H ThS T o IqaT H i 3gam gem & 3ahr Gl seo goar gl
Taeodl # fah #1 S el & Seoll & &HAT &1 HJFd US¢ AT o Hgl & Faesdl | Th
SR WY aley T AT 4 T 5 3ok dadl gl Tawodl &l 37Uarr & anelielr s =iy segiaifel g
TIesdl TR I o1 oS B 9ER, AT 3R g Ygivd & W® €1 §ART 39T heH Foo AT AT gl
EHAR FHY AE A I Feoll I g1 diel T Fall W M| AfeT 5w axg 1991 & a1 Yer gt arelr iy
Y HIAGT HT 3ol gT §, 38 TR 3 e arell N o AT & a1 grae v ofd =gh grefr| fager
I W EH 379 &2 H eIl i JHT S TS gl §, I8 WA 8 AT 3§ dcold H Tawadr iR
T 937 IS g
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aT & § Hel...
HATGhIT

HEMIEAITS o & AT FARSR (AS3N) 9g § G& Hos H FAIGE dariadica T T AT &
dF & WRRT F 4 AEE Hr qo 37T Ig a1 § F RRYRS 39 TN H 7 Qad &1 §F & a8 F 39
el TR Far 3R @er & 3ol & & & &9 Tl F1 A9 affag & &ar sas Iy &
& FI 93 Aol dF &7 o A § T 30 I [arg W &l A o1 T2 FeT F EA Tged Ig OIS &
aIfgw ATl 3ogial AT dF d15 & UF IV F N 3VF uge T ogHd I3 garT 331C 1T fal & cha &
FaTel T AT AT GRELN Siard FE f&ar Tl 3WRIY Jg A7 6 IMSEINSHINS 1 Fesrfrar arer dh &
T A A AP $5EIST F ®OT GAT Fafh 38 FHAg & RGN Redr da1 & ofd & @y o
fegae Sell3R &7 3RT AT foh TeT A G @l 3&d ROT FIATT & 37097 A A1 AT AT| deT o 3§ R
S HdISoleleh STaTd o181 62T, o7 & 3egley fdal & Tard arell a1d fhdl & &= Hi

HRH A &1 & Tk IS AT gFded SR fhar foh a8 3o TqeEaor @ HJSC §1 ol DA &
Mfzar & frelr ot Farer & S99 a7 ¥ SR FX QAT ATl 39 3Eqse ¥@ ¥ JfARaddar a¢r iR v
IR FHA 31T NERFR @8 & =t five ewsor & aAded A F@dT O q® H| ST H Gar o
R Tl I3 R AR & AT H T arer og RAE dfad W@ sTq et H# HR g Far| der H:
f4ers 1 FFATTsEs el & T F g&dd fHar T fF 3T ug sIsa H AT 3oA F HS AG AG
IE FCH 30T AT ¢, SHIGT I FeT o Fehell & foh g8 &0 o g8 &1 ey Hr Hfoeaar ar 375 fefy
Bl & aR H IS 1 Rouoh &l Stecars gelll &1 a Fhd Gar § & 3a% qarfagica & 9 amr
R Apeor AT & sy W AR HT|

WJ A o R sTpRTFER olifoldl US Blgad IR (IMSTAVSUHUH) & Huloled § 5[5 faamet & @y
AR <@ S ar ISERTSHRTS d% T gifoar asd dar & 915 & IAURST F Ufd 396 STaracer
o & A%er @l T TE d&r war H fEar Idid gl &1 dar Fr fags W IR SR S afafear,
M3 & T F A IT F 39 FRST W o T eouoh §1 & O FHT T T§ Icce¥cd o & 916
Ufrad o T e qd @eden Riar oA B awg Ter ot oRd dfher Sera # I8 HEA uW W
JTRYUT FT ohg &I 3eTeh! faAd W AR STel a 9l Il & b a¥ 2015-16 & dF F ggeled Star oar
& TETI AL SATST T 3R SR GollrR0T 3e7eh HhIer & MeT I[AT 3T Afche FATH & 2015-16 & ag &
AR FaY TS| BH §U Fol (3HH NBARI oY AT 2m) A 3@H Sod Me F gora & @1l grelifeh
@ ST &1 7 & gend dgaR 6 @ frEw dF @ gAT i fFars 3R AW dF @ qon FYY 1 g g
RS Fr ARTSENT FHT & IRUMHA AT| gTelifh IFSANBHIE dF &7 53,500 FAS FTIT HT FHOT
mﬁmmmm%ﬁg@ﬁwmsm%aﬁmmm@ﬁmﬁﬁmﬁﬁw
3% I ATl & FRIhIeT T Ueh 37H USId gramm|
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FIT ¢ 36 qa18) A I8

qIEHT

AT ¥ SSRAT F AR qErer e § 3R WERT Nwst F AHgaR T dF 98 W 39 T iR sEw
maﬁgmfrﬁmooﬁmmmg%%smmmmgvﬁl@ﬁﬁmﬁmﬁaﬁ'qw
s Th <l Feldd ATl T YhaR T 9181 8T AT 30 T AT ReX Thed W cfgar 7.5 o1
SHF d¢ FAG A 5 @ 10 Gic f ol 387 Seglal 30 gdiT W o qEEr FAS| FEH SAGT e
é@iﬁfﬂm%mﬁ%ﬁm%ﬁaﬁgﬁ%lﬁaﬁr&ﬁ?&uuﬁcqulQﬁdisﬁmﬁﬂﬁ%m
Told Heeg e ue A off sy FEe’ 3 W gl O A S A SEIaR 3 arel ¢y AR gend
o ==l &1 fawT &7 a7T &1 $& ATer T eI H AHeh gdid F g T918 ¢y 31T |

s Ted Saer @akeTs Rex Fhel W 6.2 adl &1 &9 ATl $H [T # 550 #hail i Al g a1 o
s a8 @ 2010 & gdig # ReX Thel W 7.5 digal &1 T 311 A1l S ag AT & T gaarhi &
HAAH FAT 3 M| TSTHH 400 @ Shrer oo H AT gy 75 M| g ohy A ST gdld W 600 &
SaTer S #r Alg g oS oA SSeRmSar AR gAET S g 7 tar safav giar B, AifF ag gem
RT3 BRI saF H AT §l SSRAT T UReT &9 S A Ryd ¢ I8 SR § 6 J@7 | s
ST 3ehd 3T &1 SSIRIAT Jed HeEPR & T&ud 'Rer 3% $rRR &1 e g1 Rev 3% $rr” geuid
HEEEN & S8 T FoThl g1 ST61 W H$ SalelH{d Hed Ed o AR TS T & 3ch 30 g1 9 &
Told & Hh NE-UH & FHal H GAHAT HT e glar g1 Jg Rav 30 BRI &7 Sollehl Hd 40 §olN
forell & e & %ol §1 FgT W 42T & Fel Uied SaArenA@AT & 75 e Saremqdr gl

AR & riowe & & vw ROE & Aaias sa sark & g ¥ 90 B o Iy § IR a3
Hdr A ¥ o 81 Frag A ok H A §1 TeT I dTed U T T FEY AT F A drel ol &
fEwes ¥ &1 s a1 R0 tied sarardr o g €1 50 9@9 3R g & gea det @ 14
e gget T AR H TG H A @ A €, A9 ReX Fhel W 9.1 F aFT F FAR A FeA @ o,
e Sgd 9 IR FAF R §IN A7| 37T §0 6 38 g & I g Sfaerd A Aed s
UThfcieh 3MUEI3t & & Uk AT Sl &1 $HAT 316 14 AT W 9ST ATl 56 FAA & o357 v gsfar
T ST AT| ST 58 FoAH & TG SSATRAT F 1 A 68 gIR elent H Al gy TS oY
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gﬁsmﬁmaﬁm

T @E

fara d& F v A1 reg @A ST § NRIfSer € Sqev w&erl 5@ B A wHst ar saer 3 gem &
U I S R & RS FA & dF 7 sHE w@eT g ol gait 7 e & fager demaenst &
STaSle 3oTehl 3G I e BTl H ST 9= Ush ROE & fohar g1 I R # fasprq favolwen sqer
TN AT ¢ o 3R AR & HA F ®H IR §3 Tod 30 A0 # A1 § T & 5 & fov srdeareh
MY S F U ad 'SAE Uqeg HaIT rer ATl favg dF f 3@ RAE @ 72 "9 g HYA Usg A
FEFHA AT JuaASdr o 3 v R TRy & S g & et & 3remar 9Rd & TeA 7 de fr IR
e srema 1 Feafar & &1 81 59 S ST gawE A6l TAdaTs Fed B

a3 36 FAHG S a¥ 2010 # ARG RAprd Fawis & @ Nl A6 Adee shad &1, et
TR IR TR & YR R AR THAT I §l 780 391 §U A F Fol gF AT T A 4
aﬂmw%lsﬂﬁmm&n@raﬁwmﬁﬁmaﬁmqﬁmaﬁwwﬁ@mﬁw
TR W Tl R 7 are f&F diast & 36 Jugl wy F aRkard & oad segia w1 o1 & S
SNl Teh e gl 8, 38 & goe @ gRaw off vk 3med &« oeh §1 39 RO & saman v &
2005-06 & 2015-16 & & g& auf & aRT ARA & IREr 55 gfaerd & 3mel geae 28 yfaed & 8,
Safed sEY 3 7 R, sIRES, 3R e 3R ALY 9 o Ts¥ W& & 3o & 39 afa Fi
eI IFAR 8T & Th| G A Fol IRIST HT M F SA;TeT INSTET Il Fh{lsad 19.60 FAF 9T I
3R 3r31d T T F AR ot B STEISee # S B

JUASHT & o 9AG YA g1 A8 GNUT, a1 Hog X, Thel Sl ol TAY, Thel H 3URATT, TeAT Gehlel
F T SUaT Y 3Uasydr, TaTodn, UeTd, footel $ 3udstdrn, | 3R gufca I9 #Aees anfaer &1 Rae
& AR 3T cH YA H @ AT A f9ER, a7 # ARTS (Th H G & § ALY Y2 o) 3R v & 3R
YU FIH I T W &1 3Hd 3oc FoT &F H 3o A= & fger O R{Ek &1 th F e &1
gacaT § o U & Yoe iy ox g1 ST 92T & 3T U=l & eMad IeiicUdd I WY AT dolg &f Tehcll 87
I FROT & B AHH B TIR P AR F ITSAS T §U §? T 3PN FETEEH T S 3efchaeh Hraf
a1 &Y dr Jg ToT 3T Hedd AT gl
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A

HAFAIHIOT & fAT Tae=a gAEaor

gFd Tg o Fel A AOTH H® g 3 36s § FEAAT AT FoaA gred Fh H 9gd AR g
#H Ay W § 6 I [EAR el cafedd & fov =g &1 78 R §pfa 3R Fqeal 1 T@pfd &,
e gAeT ypfd & A1y Wlge a0 W ool QAT §| STofarg IRaciT #H HRA HT Alchd ${fHST I Agr
Ao 3R @ged Use AgEfT vefaa eE g Fgad USC TR0 dRHA & Hdell @ s
AIARH GaRT #RA i {fAST 92T Tedsh HARAT & AT I 7 8707 B

AT R GHfd & o AT dey @ &1 TP A §ART dreleT-givor fhar &1 GRS FeFare Al
& dC W AT g51 Jpfd & T Feqol Tk & Wl dTel FAS Teld-Feld & IR TH & &1 Aled
ATST TSl Teh Agedqol dRIe W ST g1 & Sl IEAT aF T 8, 96 o shdol §ART dHhodrol fAuiRd
M, dfceh AR Sl $H TF W A& arell NigAt T ol Ggrer WM orerd 3R INaRIHcansit &
3 o AR ITEROT 3o YeT Y AT §1 §F A1 Al 30 TR X Fohd § AT Ugel T e & el
Hehd § I1 GUR & UM F Tohl & el dioll & a7 g o A v garst @rdeh aRace o Fehar Bl

gl deT MaAR® AT ¥ 38 AT e aiaemel sl A dE ¥ e Fo AL @ GhTl TS F
TFATT AR B WHT & AT A §| 3ydde & g gad aiAd g, SG0d vl iR odiewor & ar &
3 AW g IEAT GG 3d Al I8 aHes Feed: eeqg:l IEniAG foeafd wrordstear A s
QEUACHT | Il AT G2al 3HfPeice | 308 afedfed & AgaPR AR afedt &1 oo, 30 afeafea § #em,
St 8ff& 1 SATS GaRT d Yehe I §; 390 AT &9 & T Shaet FATled §; 9 g8 Shael v Y|

W?ﬁiﬂﬁw*aﬁﬁagﬁmréﬁm%lﬁﬁmmﬂﬁﬁﬁquuﬁsdw,ﬁﬂﬁ
TSRO & Ui T YHE Bl 3egie AT & gia @, See g g8 af@ca dior @ § % g
30Tel T T TITS ERT Fald HY| Segiad JiFaeared @UT HT Iedl= fohar, difeh faea T qames v Har
FT HIHAT o FLAT TS|

GEU UET S-SRI &l &1 §H TYATGROT & Feall W JATHHT JIdd aiet, for@el, == & 1 raedenar
g1 Ay & 3T faval W THY 3R AR HT UIchTes S o Hecaqul €1 $6 oRE, SdaT ¥ SIrer wet
@ AR TAY @l T AT AT ST R 3¢ gT AL o YAMET W A 1 3aER A o9 g
UATEROT ERETOT 39 Halgd Nedl & R # S0erEes g, 30 W == e, dd ddd gAfaor i fGer &
§H T HihT &1 SGN| SHTAT FhRIcHS deelld ol & foav # afsharar 1 R g7 & &9 7 @ g
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A Tg FAd §U THewicl & T & fh R & 130 I3 ol Tazodr iR gRa waRor & fav afsa §
3R §g-TeH FH P W &l &« # 8.5 FUS W I 9T Tgell SR LMarerd e S § 3R 40 &5 &
3O ARCET @ T G F T FeT AT AT Al g1 FTESAT H A 39 TiAUT ¥ dGHT 95
Sicerd g1 a1 §1 Wihideh IRAY W Gald HA A ol Tg Ugliaeh TIE &1 3oodell dleten & o g
TE AT 3T €, TR aofe & WX A gl aTeT a1y YT 9gd HA §IT §, FIh el gehrel H
ATy AT & @r| e A9 F FrT deiadr & BT ATl 313 dF 9 s F ’™h Soodell HeAdld
aﬁmgﬁ#%ﬁﬁﬁﬁﬁﬂ%ﬂﬁﬁﬁkﬁ%%ﬁvw&smﬁ?%qnaoi‘lqd{Iﬁlﬁﬂﬁgﬂ
gl et &1 awrs @ fGem H HRA FHr Al ¥ 9 W@ &1 SNaeT I@T gl STl drell a6 14 s fdedr &
I TGS 8 gehT AT| FATTH 37T fAReT 58 UGl eicl &l JUR @ ¢

gAR Ay e gamEl, 3d 3R A R AR &7 Ho dcd wgdl & 7 g aren gfg 3R qafavor
@A H HJolel aellal 8| fREmel &1 §ie 7T 13 oI5 & 3t HoT Taeey &St & HIhr oreT gr @l &
IR T ST T 3cUGHdT AT IHHT AYhdT H dolddl R FIAAT IRT H A FATead 32T NIATT
g IR ffdes doast @, Tad gRa Siee e sREA aiffa §, 99w, arfasl, deg-sia 3R
STy IRade & &7 # a¥ 2021 deh 70 @ Jar3il T FHRAA TG SCIN| & AT T AN Sl
Hial W AW e & T ¢ 3R Rod uR ant # Ig & S gere 3R 98 ae Aeg o I g
3T ASTell & degd g 31 FUS Tolss! dod diC IT| AVSTeTT &7 dolg ¥ &7 Th ol Tolssl Jedl ol
FAT FA g5, TQ fSotel & et AR Fee Scqeiet 7 o Falr 37

AR T Tgel ARSI TR R <&@l S I &1 7 19 ¢ 6 oRd R\ & 2015 # g5 @3P-21 arav &
3T T B HARAET WX IISaeT 7 YEHT & Ak 9 A, 2018 F giar & &3 a2 & A of5 oot
ﬁgavg“rgtrlagmmﬁ?ﬁﬁﬁamaﬁﬁaﬂmg}ﬁmﬂmaﬁrwwﬁlwmﬁ,m
g # Sretarg aR@dst @ a1 g W 8, AR @ Sary S FT eded AT aar g1 Ig FAS F 3o
T IR FRY W @3 &l & HSRT 3N Bl & o7 &, S oAy IRad & Fad SF1er GHTEdT @
W 2l

gARY Hiser afafafedt 1 goa 3= atr §AF T AlTd FgaT W Tgarm| Had sfasy & fov aRas
fSFAe o T 3T g7 & Hh g1 30 favm # S safed 3R Heres Wear #AgAd W W@ 8, A 3%
qEUIS AT AN gAR FAS H FR-ERONT qeed & 3med o Toh 1 3o Tl & fv & waR
T IR @ B WE i FAge H IRATA T gl &7 0 AR Taos IHTaROT §ol1eal, St HAledd FRIFHOT
T ITURTRAET g
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ST Al Date: 04-10-18
FYEA FI AT
HUTGhIT

WHR A gEdag X arfear g & FIR R 9gg g IR Sfher focdy Fuel sopraeay Afsr is
HSA RIS ATGAST (STAVSUHUH) FHI Il HT G & 3 FeHd 33T ¢, 390 IR iR Faeer #r a3
Tgd el 1 30 HUer &l IAToId 399K gl & dlg o féal R IR & 5 @ @ FRae &
gt e, 399 Aaust 1 &g 33 715 ot safor WeR o afhgar fGa@s 3 Huel & yaud &l s
ST F3T BT FEH 3o/ Ad FUT Al feeged (THHITER) o WEHR @ IR ¥ e I W
WW@W%gﬂﬁﬁmmmﬁmmmﬁaammﬁaﬁsﬁéal;reJT
fAerF HST HYAT I Hohe T ATl It H el %eT &1 UTaT §, IE o a1 T 919 &, feeT helgrel
et o Tga Hr g o gl

Wﬂ?ﬁﬁjﬁﬂﬂﬁmmwﬁmﬁﬁﬁgﬁﬁ?J‘s’alswkisuthuaé?»lchwlﬁ{-uth
qdT TIdl ¥l G OCAhA ATl ¢ [ ATSUAUSUHTH Ueh WAy el I g & Toicl W PR S
AR AR T HH Fdd FIdr 3R dFd W GTolld THA 31T ST o U=l I Gl H TATAT ST Fehell
g7l Ig MR O § F 9 Fuel W O R F MR I 3RT TUC F SET H1 Fol g6 AT &,
3EHIACUS Hsel HH il Y W2 Golld Aol dob A 319 o St o Jo eerer 3R @y soeh
HieTel TTH 37T &, G98 Tgell a1d JET TTH 3T § 6 Ut & #resl I gomrr =31 3k Ay geva
UHT 3RTSTehcl YeT YT QT St QU Jee &l °ige T & WHR HI 3@ dF oIl Sid ISTAVSUHTH o
R & AQAT 7 39l AT 9 SR &7 P AR F gy ws Y vl

HISTAUSURUH &l HAH fdedid dF H ™ IJUWIEN &1 A AHAT gl I Hehell gl FAIET Hbe & §lG
AT el A TE & 39 3EaGRT A AR ddel 3R SITHIT o Y @11 319 Hash §1Y-uid ST Gl @
¢ o 3MSUAUSTHTH W SAFALAT ol HUS & Thol °UG YA ¢l HUT H 37 Hhe & HA ehrelr oshren
ST, ST Sollel fohell & U 18T §1 S &Yl o JiAAEr & HT ohg HUGIAT HT dol & WM &1 Tg HU=A
g3 3% g X § AR 3@ B 39 o @ 93 Ol & g &Y &l §l o9 §HT @
3BTAVSTRUH 3 SHHT e HUAAr H 3T °ieral Id 8T ATl 316 3H AFHA HT ST 73R ar@nersy
ST FETET (THUH3NE3) 6T 2

TSTATSTHUH H TANSH, ARAT e 3, oo dF F1 9971 [y &1 3T Ser w & v g9 &
g, 3O & NSTATSTHRUH & AT Ta@ Ugall ST FAICT & Siaed $T & TWHR of 377 3T o=t & a1y
& 93 TINTSHY, TEAINTE, oo s T U & Hr NNFT FY Fr off sHRT NS 33 A Fg AT ¢
W F 57 ey gt 3R Fufaar & g off §31 @A §1 31 @ J@sd St ded 31T, dfdhd
Aller SAH T HF HEA TS1 el &1 gleliich 3FAG sTAT T@elr w1 fob 2009 # sfr Gegs wierer &
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TWHR A g@el fear o1 3R gred GHrel T ¥ Afhel IHAT Jolell H 5 HU=T & T HIBT F3T B
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ShLER Date: 04-10-18

THE HINDU

In harmony with Mother Nature

We need a clean environment for human empowerment
Narendra Modi,(Narendra Modi is the Prime Minister of India)

Yesterday, the United Nations honoured me with the
Champions of the Earth Award. While I was extremely
humbled at receiving this honour, I do feel that this award is
not for an individual. Instead, it is recognition of the Indian
culture and values, which have always placed emphasis on
living in harmony with Mother Nature.

i

A proud moment

It was a proud moment for every Indian to see India’s proactive role in mitigating climate change being
acknowledged and appreciated by the United Nations Secretary General, Anténio Guterres, and Erik
Solheim, the Executive Director of the UNEP (United Nations Environment Programme).

Human beings and nature have a very special relationship. Mother Nature has nurtured and nourished
us. The first civilisations were established on the banks of rivers. Societies that live in harmony with
nature flourish and prosper.

Today, human society stands at an important crossroads. The path that we take hereon will not only
determine our well-being but also that of the generations who will inhabit our planet after us. The
imbalances between our greed and necessities have led to grave ecological imbalances. We can either
accept this, go ahead with things as if it is business as usual, or we can take corrective actions. Three
things will determine how we as a society can bring a positive change.

The first is internal consciousness. For that, there is no better place to look than our glorious past.
Respect for nature is at the core of India’s traditions. The Atharvaveda contains the Prithvi Sukta, which
contains unparalleled knowledge about nature and the environment. It is beautifully written in
Atharvaveda: Salutations to Mother Earth. In Her is woven together Ocean and River Waters; in Her is
contained Food which She manifests when ploughed; In Her indeed is alive all Lives; May She bestow us
with that Life.
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The ancients write about the Panch Tatvas - Prithvi (Earth), Vayu (Air), Jal (Water), Agni (Fire), Akash
(Sky) - and how our life systems are based on the harmonious functioning of these elements. The
elements of nature are manifestations of divinity. Mahatma Gandhi wrote extensively on the environment
and even practised a lifestyle where compassion towards the environment was essential. He propounded
the Doctrine of Trusteeship, which places the onus on us, the present generation, to ensure that our
coming generations inherit a clean planet. He called for sustainable consumption so that the world does
not face a resource crunch.

Leading lifestyles that are harmonious and sustainable are a part of our ethos. Once we realise how we
are flag bearers of a rich tradition, it will automatically have a positive impact on our actions.

Need for public awareness

The second aspect is public awareness. We need to talk, write, debate, discuss and deliberate as much as
possible on questions relating to the environment. At the same time, it is vital to encourage research and
innovation on subjects relating to the environment. This is when more people will know about the
pressing challenges of our times and ways to mitigate them.

When we as a society are aware of our strong links with environmental conservation and talk about it
regularly, we will automatically be proactive in working towards a sustainable environment. That is why,
[ will put proactiveness as the third facet of bringing a positive change.

In this context, I am delighted to state that the 130 crore people of India are proactive and at the forefront
of working towards a cleaner and greener environment.

We see this proactiveness in the Swachh Bharat Mission, which is directly linked to a sustainable future.
With the blessings of the people of India, over 85 million households now have access to toilets for the
first time. Over 400 million Indians no longer have to defecate in the open. Sanitation coverage is up from
39% to 95%. These are landmark efforts in the quest of reducing the strain on our natural surroundings.

We see this proactiveness in the success of the Ujjwala Yojana, which has significantly reduced indoor air
pollution due to unhealthy cooking practices that were causing respiratory diseases. Till date, over five
crore Ujjwala connections have been distributed, thus ensuring a better and cleaner life for the women
and their families.

India is moving at a quick pace in cleaning its rivers. The Ganga, which is India’s lifeline, had become
polluted in several parts. The Namami Gange Mission is changing this historical wrong. Emphasis is being
given to proper treatment of sewage.

At the core of our urban development initiatives such as AMRUT and the Smart Cities Mission is the need
to balance urban growth with environmental care. The over 13 crore soil health cards distributed to
farmers are helping them make informed decisions that will boost their productivity and improve the
health of our land, which helps the coming generations.

We have integrated objectives of Skill India in the environment sector and launched the schemes,
including Green Skill Development Programme for skilling about seven million youth in environment,
forestry, wildlife and climate change sectors by 2021. This will go a long way in creating numerous
opportunities for skilled jobs and entrepreneurships in the environment sector.
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Our country is devoting unparalleled attention to new and renewable sources of energy. Over the last
four years, this sector has become more accessible and affordable. The Ujala Yojana has led to the
distribution of nearly 31 crore LED bulbs. The costs of LED bulbs have reduced and so have the electricity
bills and the CO2 emissions.

India’s proactiveness is seen internationally. It makes me proud that India remained at the forefront of
the COP-21 negotiations in Paris in 2015. In March 2018, world leaders of several countries converged in
New Delhi to mark the start of the International Solar Alliance, an endeavour to harness the rich potential
of solar energy and bring together all nations that are blessed with solar power.

Climate justice

While the world is talking about climate change, the call for climate justice has also reverberated from
India. Climate justice is about safeguarding the rights and interests of the poor and marginalised sections
of society, who are often the biggest sufferers from the menace of climate change.

As I have written earlier, our actions today will have an impact on human civilisation much beyond our
time. It is up to us to take on the mantle of global responsibility towards a sustainable future. The world
needs to shift to a paradigm of environmental philosophy that is anchored in environmental
consciousness rather than merely in government regulations. I would like to compliment all those
individuals and organisations who are working assiduously in this direction. They have become the
harbingers of a monumental change in our society. I assure them all possible support from the
Government in their pursuits. Together, we will create a clean environment that will be the cornerstone
of human empowerment!

Date: 04-10-18

The scope of constitutional morality

Abolition of untouchability in all its forms, including scavenging, remains an
unrealised constitutional right

Kalpana Kannabiran, (Kalpana Kannabiran is Professor and Director, Council for Social
Development, Hyderabad)

“The issue of the rights of sweepers and scavengers has never entered the mainstream legal
consciousness in the country,” wrote Upendra Baxi in Law and Poverty: Critical Essays. “Nor have the Bar
and the Bench, and the mushrooming legal aid and advice programmes shown any awareness of the
exploitative conditions of work imposed upon the scavengers and sweepers under the employment of
municipal corporations or related local bodies... [T]he exploitative conditions of work constitute
governmental defiance of the law and the Constitution, which can be best summed up as a crucial
component of overall governmental lawlessness in the country since Independence.”

Written in 1988, Prof. Baxi’s lines remain disconcertingly relevant today. We struggle against the
caricaturing of this extremely stigmatising, violently exploitative and degrading form of forced labour by
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a government and civil society that showcases empty rhetoric and ceremony around “cleanliness”, while
decimating an entire class of citizens through callous neglect with impunity.

There has been a steady rise in deaths of conservancy workers, and a steadier normalisation of the risks
to life they bear on a daily basis. Why don’t sewer deaths bring the country to a grinding halt, as they
should? Will a general strike of all conservancy workers across the country bring the country to its
knees? Because then, it will not be a question of prime-time jingles on a clean India; the focus will shift on
each of us to take the moral and physical responsibility of cleaning our own sewers and keeping
ourselves free of the risk of toxic death.

Flouting laws

To return to Prof. Baxi’s concerns on the place of law: Article 17 of the Constitution of India states:
“Untouchability is abolished and its practice in any form is forbidden. The enforcement of any disability
arising out of Untouchability shall be an offence punishable in accordance with law.” This is a
fundamental right and therefore justiciable and enforceable by courts, which shall call governments to
account.

In 2009, the Delhi High Court, in Naz Foundation v. NCT of Delhi, invoked Babasaheb Ambedkar’s
delineation of constitutional morality in asserting the urgency of decriminalising consensual sexual
relations proscribed by Section 377 of the Indian Penal Code. The court cited a second provision as well:
Article 15(2) which prohibits any form of horizontal discrimination drawing again from the experience of
untouchability that obstructed the universal use of public places, restaurants, water sources, etc. We
witnessed last month a triumphal return of constitutional morality as a guiding principle for
constitutional interpretation. A five-judge bench of the Supreme Court of India, in Navtej Singh Johar v.
Union of India, deployed this framework to reaffirm the rights of LGBTQ and all gender non-conforming
people to their dignity, life, liberty, and identity.

The genealogy of Ambedkar’s signposting of constitutional morality may be traced to the strength of anti-
caste resistance and the abolition of untouchability. It is from this context that constitutional wisdom was
applied to analogous situations of oppressions based on sexuality. It is time to call the government to
account through a recursive method that takes us to the original constitutional proscription of
untouchability, armed with the wisdom of the Navtej Singh Johar case.

Judicial empathy

The first aspect is the importance of judicial empathy. In a violently exclusionary society, the application
of the Constitution to lives as lived is an extremely emotional moment. We have people from India’s most
oppressed castes dying painful deaths without dignity in the sewers of the same city where the court sits.
There is neither accountability nor due diligence on the part of the state. The time for the expression of
judicial empathy is now. Justice Indu Malhotra’s lines in Johar are apposite: “History owes an apology to
the members of this community and their families, for the delay in providing redressal for the ignominy
and ostracism that they have suffered through the centuries.”

Given the urgency, with people dying daily despite constitutional and statutory protections, how do we
right these historical wrongs, or at least “set the course for the future”? We are all agreed that the de
minimis approach is bad law — rule by law rather than rule of law, as it should be, to echo Justice D.Y.
Chandrachud. The fact that it is still possible for people to be sent into sewers without protection, and to
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be forced to perform degrading labour is enough for us to sit up and take note. Outgoing Chief Justice of
India Dipak Misra set out four cardinal corners of the Constitution: Individual autonomy and liberty;
equality sans discrimination; recognition of identity with dignity; right to privacy. He also underscored
the centrality of fraternity to the constitutional value system. These signposts require us to contemplate
and act on the meanings and expressions of “intrinsic dignity” for conservancy workers and safai
karamcharis.

If “self-determination and the realisation of one’s own abilities” lie at the core of personhood, how would
forced, unsafe and degrading labour, and persistent untouchability figure in this new constitutional
imaginary? In the case of safai karamcharis, we are today witness to the “violation of fundamental rights
that strikes at the root of their existence” (Justice Misra), and there are no visible pathways to freedom in
this virulent caste society. Lest we forget, untouchability is a crime under the Constitution.

Principle of non-retrogression

Important for citizen consideration today is the fact that the Supreme Court, in deciding on the
unconstitutionality of Section 377, recognised that the four corners of the Constitution rest on a social
reality steeped in prejudice, stereotypes, parochialism, bigotry, social exclusion, and segregation. If
decriminalising “unnatural” sex is one of the “necessary steps on the road to democracy”, abolition of
untouchability in all its forms remains an unrealised constitutional right.

The lesson on the importance of intersections in constitutional reasoning today is brought home to us in
this case in yet another way. There is recognition by the court that majoritarian governments/sections
work hard to keep oppressive structures in place, and that it is the duty of the court to place questions of
liberty, equality, and dignity out of the reach of majoritarian impulses. The sanction for manual
scavenging lies at the heart of majoritarian mindsets and structures. It is part of an ideological framework
that permeates the institutional apparatus of government. If, as Justice Misra observes, “the sustenance of
fundamental rights does not require majoritarian sanction”, can we call for some constitutional-
procedural deliberation on the “progressive realisation of rights” in this instance? The principle of non-
retrogression in the matter of fundamental rights has now been unequivocally stated. But on our streets,
we only observe it in the breach especially in the case of manual scavengers.

To end with Ambedkar: “We must remove this contradiction at the earliest possible moment or else those
who suffer from inequality will blow up the structure of political democracy.”

Date: 04-10-18
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Presuming the disabled to be ‘incompetent’

The government’s revised guidelines for conducting exams for persons with
disabilities are unfair and regressive

Rahul Bajaj,The writer is a lawyer who happens to be blind since birth

In an 1850 report, Samuel Gridley Howe, popularly considered the ‘father of the American blind’,
emphatically wrote: “The blind as a class, are inferior to other persons in mental power and ability.” It is
dismaying to note that, 168 years later, far too many people continue to harbour this unfounded and
deeply offensive belief.

This ‘presumption of incompetence’ would be deeply troubling, but nonetheless tolerable, if its scope
were confined to the way society interacts with the disabled. However, that it has emerged as the
unstated premise informing the formulation of policies is a far more worrying development.

I speak here of the recently released ‘revised guidelines’ by the Union Ministry of Social Justice and
Empowerment for conducting written examinations for persons with disabilities, which significantly
whittle down the 2013 guidelines that played a transformative role in empowering such students.

Claims of cheating

It is difficult to fathom why the decision to revise the 2013 guidelines was taken. The revised guidelines
articulate two reasons. First, they state that the revision was triggered by representations made by the
Union Public Service Commission (UPSC) and others. It is believed that the UPSC’s discomfort with the
2013 guidelines flowed from their misuse by some students who coached their scribes before the exam. If
an able-bodied student engages in cheating, the normal consequence is his disqualification. However,
what the UPSC did was to demand that the guidelines be changed. This is much like demanding that when
students cheat, say by keeping chits in their clothes, the very dress code be changed.

Second, curiously, the revised guidelines state: “The Act [Rights of Persons with Disabilities Act, 2016]
provides for reservation in Government jobs for persons with benchmark disabilities as defined under
section 2 (r) of the said Act.” If the connection between reservation in government jobs for the disabled
and guidelines for exams appears strange, that is because it is. Therefore, the very decision to fix what
ain’t broken appears profoundly misguided.

At a substantive level, the revised guidelines make three problematic alterations. First, in case the
disabled candidate is allowed to bring his own scribe, the qualification of the scribe should be ‘one step
below’ the qualification of the candidate. Whether the phrase ‘one step below’ here refers to one year
below in the same degree or one degree below is unclear. The revised guidelines also do not deal with a
situation in which a disabled candidate and the scribe are from different streams. The 2013 guidelines
had stated that vague criteria like educational qualification should not be fixed.

Second, for certain classes of candidates with benchmark disabilities, the revised guidelines have
imposed a requirement that a certificate be furnished from a designated official, indicating that the
candidate has a physical limitation and needs a scribe. This essentially renders the impact of a disability
certificate wholly nugatory.
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Third, the new guidelines have transformed claims that were hitherto recognised as ‘legal entitlements’
to ‘liberties’ whose exercise is contingent upon the goodness of the exam-conducting bodies. For instance,
the candidate is to be given an opportunity to choose his preferred mode of giving the examination and
provided soft copy material for open book exams only to the extent possible. That the phrase ‘as far as
possible’ has been inserted principally to provide authorities an escape hatch from making reasonable
accommodations doesn’t require elaboration. While it is true that making some accommodations would
not be practicable, the contingency could have been dealt with by making it mandatory for the examining
body to record the reasons in writing.

The fact that some candidates with disabilities have coached their scribes in the past is indisputable.
While this malpractice is sometimes attributable to nothing more than a candidate’s indolence, it is also
true that some see this as a means to level the playing field in a system that has failed to ensure their
meaningful integration. Such barriers can only be addressed through ceaseless advocacy and strategic
litigation.

Finally, the dilution of the 2013 guidelines also appears legally suspect, given that the Supreme Court
recently endorsed the principle of non-retrogression of rights, as per which there is no place for retreat in
a progressive society. Therefore, one hopes that the courts will step in to ensure that this new stumbling
block is swiftly removed.

Date: 04-10-18

The creamy layer of social justice

The progression from poor to bourgeois to elite is a welcome evolution in nation-
building — the apex court missed it

D. Shyam Babu is Senior Fellow at the Centre for Policy Research, New Delhi. The views expressed
are personal

As citizens, we expect two certainties from any verdict on public policy by a constitution bench of the
Supreme Court. One, it must hold whether the underlying principle(s) is/are consistent with the
Constitution of India. Two, such a verdict must end governance paralysis. Unfortunately, the court has
accomplished neither objective in its recent verdict in Jarnail Singh v. Lachhmi Narain Gupta, wherein it
held that the government need not collect quantifiable data to demonstrate backwardness of public
employees belonging to the Scheduled Castes and the Scheduled Tribes (SC/STs) to provide reservations
for them in promotions.

The core issue here was whether the ‘creamy layer’ among SC/STs should be barred from obtaining
promotions through reservations. The court set aside the requirement to collect quantifiable data that
was stipulated by its 2006 verdict in M. Nagaraj v. Union of India as it ignored the reasoning of a nine-
judge bench in Indra Sawhney (1992) that any discussion on creamy layer “has no relevance” in the
context of SC/STs. The court has taken more than a decade to correct an anomaly in the Nagaraj case
which brought in a creamy layer filter for promotions for SC/ST employees. This resulted in thousands of
employees being denied their due promotions.
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Can one now treat the matter as settled, that the creamy layer is a non-issue with regard to job
reservations for SC/STs? Not so. A two-judge bench of the top court is considering a public interest
litigation (PIL) filed by the Samta Andolan Samiti that seeks the removal of creamy layer among the
SC/STs in job reservations — a matter settled by a nine-judge Constitution Bench long ago and also a
matter that has just been settled by a five-judge Constitution Bench. In the verdict in Jarnail Singh, the
court cites an ‘admonition’ to itself by a Constitution Bench in the Keshav Mills case in 1965: “It must be
the constant endeavour and concern of this court to introduce and maintain an element of certainty and
continuity in the interpretation of law in the country.” The court followed its own admonition more in
breach insofar as it concerns litigation related to reservation.

Out of synchrony

The court merely removed the government’s responsibility to collect quantifiable data on backwardness
but reasoned that the creamy layer test would be consistent with the equality principle. The challenge it
faced is of a secular nature. It did not question reservations in promotions for SC/ST employees, but
grappled with a different question: Which section or class among the SC/STs is more entitled?

Some of the confusion in the debates over reservations since 1990 emanates in the context of
reservations for the Other Backward Classes (OBCs). Sadly, the Supreme Court too relies on using
arguments pertinent only in the case of OBCs to decide litigation on SC/ST quotas.

But a close reading of relevant constitutional provisions and the verdict in Indra Sawhney make it clear
that the SC/STs are given job reservations not because they are poor but because they are excluded. The
first part of Article 335 stipulates job reservations for SC/STs as a right of representation, not as a
welfare measure. However, the creamy layer among SC/ST employees helps fulfil the second part of
Article 335 that requires maintaining the “efficiency of administration”.

One can in fact argue for public employment having welfare objectives to plead the case of those less
privileged among SC/STs. But such logic would require the removal of the creamy layer also while
recruiting employees in the open category.

The court could have addressed an often ignored aspect of the matter — the right of the creamy layer
among the community to opt out of reservations. At present, an SC/ST candidate does not have the right
to reject reservations. She is merely required to state whether she belongs to the SC or the ST category
and a response in affirmation automatically puts her in the queue for reservations. It is also a punishable
offence to withhold one’s caste status while seeking government employment. A simple administrative
decision to allow SC/ST candidates to compete in the general category would have helped thousands to
leave the space for the less privileged among them.

What is also not appreciated while debating the matter is that the presence of the creamy layer works as
a safety valve. The rationale behind the demand to prohibit elite or privileged sections from accessing
quota posts is that these sections are as well qualified as general candidates, if not more, and numerous
enough to warrant their removal.

Herein lies the catch. A well-qualified and large SC/ST group having to compete as non-reserved
candidates would corner a substantial number of open posts. At the same time, their less privileged
cousins would fill the quota. Theoretically, SC/STs would end up garnering more posts than their
proportion in population. This begs the question on the rationale behind the litigation.
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The Indian state must be proud that its policies have created a creamy layer among the most
disadvantaged that gel well with those in the general category. They also help projecting the community
as normal Indians, which is a revolutionary ideal. The whole enterprise of seeking to introduce obstacles
before them in employment and promotions will have pernicious consequences. Will it do any good that
the government recruits general candidates from the elite sections and reserved candidates from the
poorer strata?

Given the uneven educational opportunities across the divides of rich-poor and urban-rural, the poor or
underprivileged access substandard education. We want our public servants to be well educated and
smart. The point must not be treated as an affront to the less privileged. It is mere recognition of the fact
that socio-economic progress moves by generations. Today’s creamy layer is yesterday’s underprivileged.

In a 1970 memorandum to U.S. President Richard Nixon, Daniel P. Moynihan suggested that “the time
may have come when the issue of race could benefit from a period of ‘benign neglect’.” India badly needs
such a period of ‘benign neglect’ in matters related to caste as well as the constitutional provisions aimed
at getting rid of the rough edges of caste discrimination. The least one expects of the highest level in the

judiciary is to accord “an element of certainty and continuity” on the subject.
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