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Cutting The Bloat

Aadhaar was unwieldy and growing dangerously. SC restricts it to welfare schemes
TOI Editorials

Aadhaar’s untrammelled run over the Indian people has come to an end with the Supreme Court cutting
it down to size on Wednesday. The majority verdict has ruled that it is illegal for telecom companies,
banks and other commercial entities to demand Aadhaar for service delivery and restricts governmental
use of Aadhaar for only those purposes that are backed by laws. So the identification and authentication
of beneficiaries of PDS and direct benefit transfer schemes - the original purpose of Aadhaar - passes
muster but not the “function creep” that mandated Aadhaar for students appearing in examinations and
dozens of other activities, and moved it from being an enabling tool to an exclusionary tool.

Government’s desire to curb tax evasion by enacting Section 139AA of Income Tax Act linking PAN cards
to Aadhaar for filing tax returns aces the test. But not the draconian threat to suspend bank accounts not
linked to Aadhaar for tackling money laundering, a lazy excuse given that modern data analytics tools can
easily flag suspicious high value transactions. In short, the judgment gives ample indication that Supreme
Court expects any future use of Aadhaar must satisfy the proportionality principle, where restrictive
means employed to further legitimate state interest must seek out equally effective alter-natives and
invade individual rights only to the minimum degree necessary.

This is in stark contrast to Aadhaar’s overarching use and government denial over exclusion errors. No
technology is perfect and this is why purpose limitation makes sense, to forestall a surveillance state and
to preempt massive system failures. Passing a data protection law cannot wait any longer. It would be
instructive for everyone, especially the government, to read Justice DY Chandrachud’s stinging dissent
that exposes the Aadhaar system'’s design flaws, the Aadhaar Act’s flawed structuring of UIDAI, and the
bypassing of Rajya Sabha scrutiny in taking the money bill route.

He notes with concern that Aadhaar Act fails the test of reason-ableness as it tasks UIDAI with all
administrative, adjudicatory, investigative, monitoring, and grievance redressal functions - clearly a
weak regulatory mechanism for handling confidential private information of a billion people. Justice
Chandrachud also likens the superseding of Rajya Sabha to a “fraud on the Constitution”. NDA, for the
hasty enactment of 2016, and UPA for allowing UIDAI to function five years without statutory backing,
can make amends by collaborating on a better Aadhaar Act.

Date: 27-09-18

Aadhaar Swings The Other Way
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Supreme Court should not have struck down its use as verification tool by private
sector

Saubhik Chakrabarti, [Saubhik Chakrabarti is Associate Executive Editor, ET.]

That the Supreme Court has upheld the constitutional validity of Aadhaar is good. That it has
greenlighted the use of Aadhaar for welfare payments disbursal is good. That it has maintained the PAN-
Aadhaar-income tax filing link is good. But that the judgment may prevent private entities from using
Aadhaar as a verification tool, thanks to the court’s reading down of Section 57 of the Aadhaar Act, is
terrible. And the government must undo what the court has done in this regard.

There are two parts to this argument. First, disallowing Aadhaar as a verification tool in the private
sector disempowers millions of aam aadmi as well as some economic migrants from better off classes. By
implication, this court verdict is a blow against economic efficiency. Second, the privacy argument didn’t
need prohibition of Aadhaar as a verification tool for the private sector. It needed better data
safeguarding measures.

Let’s explain both.

India has always been a difficult country for Indians. The state always demanded layers of verification for
even simple requirements citizens had. And rules were always ignorant of evolving economic realities.
Address verification in particular assumed that everyone for generations stayed in one residence, where
ration cards were issued for everyone, and there was, if you were lucky, a government telephone
connection. That reality had long disappeared as Indian society and economy changed, as economic
opportunities expanded. But the address proof requirement continued and imposed huge compliance
burden on millions of Indians.

The poor are typically also document poor, and the system was stacked against them. And among better
off Indians who moved cities in search of better jobs and shifted rented accommodation to maximise
their utility in the rental market, address proof was also a burdensome requirement. All that changed
when Aadhaar was championed by the Modi government as the one-stop identity/address proof for
anyone who had got that unique number. So, a poor migrant working in Delhi or Mumbai could get a local
SIM card by presenting his Aadhaar card and getting his thumbprint verified. He or she could open a bank
account in new, nimble private banks like Kotak and Janalakshmi. Landlords, usually hostile to poor
migrants, and employers, suspicious of them, had the assurance that a migrant with an Aadhaar-verified
local SIM or a local bank account was who he or she claimed to be.

With the Supreme Court striking down the use of Aadhaar as a verification tool by the private sector, this
extraordinary, socially progressive, economically efficient option is now gone. And that’s bad news not
just for the poor migrant but also for the middle class young Indian who moves cities and residences to
search for better white collar jobs. Plus, public sector banks were opening bank accounts for poor Indians
by asking for the Aadhaar card and using thumbprint verification as a second step check. If even public
sector banks stop using thumbprint verification, it’s another blow against the poor because banks were
comforted by the second step check, especially when dealing with the migrant poor.

The court’s verdict also increases the cost of customer acquisition for many private sector service
companies. Telecom companies could issue a SIM via a thumbprint check with the Aadhaar database.
Now, they have to physically verify the address, like before, or they will demand supplementary
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documents. Same for private banks. The extra cost, when added up, can be huge and therefore seriously
economically inefficient. Plus, the court’s verdict also puts a huge question mark on RBI’'s KYC norms
centred around Aadhaar. And if that creates a whole lot more complications, the extent of economic
inefficiency will increase.

Indeed, as some experts are fearing, because the Supreme Court has come down hard on private sector
using Aadhaar as a verification tool, the needle may swing back all the way and Aadhaar may not even be
accepted by some private entities as an identity proof. If that happens, all outcomes will be even worse.

So, what should the court have done? This brings us to the second part of our argument. Concerns that
private entities may hoard biometric data used for verification are valid. But that concern could have
been addressed by asking for strict protocols on the use of Aadhaar in the private sector. For example,
thumbprint readers could have been issued only by UIDAI, with proper safeguards built in. Also, UIDAI
could have been asked by the court to frame additional safeguard protocols for use of Aadhaar by the
private sector.

Verification by itself is not violation - that is what the court verdict seems to have missed. Think about it
this way - now even if you want to, you cannot use Aadhaar as a tool for verifying who you are for any
private sector service. The court should have kept Aadhaar verification in the private sector as a
voluntary option, after asking for additional data safeguards. A faulty argument based on privacy has
killed a huge individual and economic convenience.

Therefore, the Modi government must restore Aadhaar’s convenience attribute. It can amend relevant
sectoral laws in, say, telecom and banking, allowing voluntary use of Aadhaar as a verification tool in the
private sector. It can tailor the national data protection law to take care of this. Or it can think of filing a
curative petition in the Supreme Court. Something, though, must be done. Aadhaar was a great
empowering tool for aam aadmi in India’s growing private sector economy. Now, it's anti-aam aadmi.

The Econovic 'TiMEs Date: 27-09-18

Confused Verdict, Calls for Revision
ET Editorials

The majority view of the five-member bench of the Supreme Court on
Aadhaar is confusing and itself confused. The verdict pronounces
Aadhaar constitutionally valid for state schemes, invalidates linking of
bank accounts and phone connections to Aadhaar, retains linking of
Aadhaar to the income-tax Permanent Account Number (PAN), tightens
protection for personal data somewhat and removes the monopoly the
Aadhaar Act gave the Unique Identity Authority in the matter of
prosecuting anyone for Aadhaar misuse.

A major setback is that nongovernment entities can no longer use Aadhaar-Based Biometric
Authorisation (ABBA). This will disempower the poor, especially migrants, who have been using Aadhaar
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as a key document of identity. Both the majority view as well as the dissenting ruling by Justice D Y
Chandrachud stress the need for India to have a strong data protection law. Ideally, the government
should put in place a rigorous law to protect data and prevent its misuse, including data relating to and
stemming from Aadhaar, and move a curative petition to remove the ban on private companies using
ABBA.

Strangely, the majority view upholds Aadhaar on the ground that the ABBA process does not leak any
data to the seeker of the authorisation; and then proceeds to declare that allowing private entities to
access Aadhaar data would allow for wrongful commercialisation of biometric data. Ideally, Aadhaar
should at least function like a passport: not mandated for everyone but capable of being used as proof of
identity by any holder. Enabling voluntary submission of biometrics for ABBA is a task the government
must take up.

It is unfortunate that the judges, save Justice Chandrachud, found no problem with treating the Aadhaar
Bill as a money Bill to circumvent its passage in the Rajya Sabha. Any Bill can now be given a Consolidated
Fund of India dimension and passed off as a money Bill. This would effectively destroy the bicameral
system of Parliament. The reasoning of the dissenting ruling is entirely convincing. This, too, calls for
review.

Date: 27-09-18

Fast-Track Courts for Political Criminals
ET Editorials

The Supreme Court’s judgment on creeping criminalisation of politics is a balanced decision. It has made
clear the limits of its authority, by correctly putting the onus of stemming the tide of criminalisation on
Parliament and voters. Democracy does not function on the basis of rules and institutions alone. The
primary requirement of democracy is an involved, vigilant citizenry. Their democratic consciousness and
readiness to act determine the calibre of any democracy.

In a democracy, it is the electorate that has the final say through the ballot on who gets to represent them.
The voter is the gatekeeper and can keep criminals out of public office. But, to be effective gatekeepers,
the voter must have the requisite information. To this end, the court has ordered that affidavits filed by
candidates must mandatorily provide clear information on criminal charges against them. This
information must be widely publicised through media and the websites of political parties, enabling
voters to make an informed choice.

At the same time, to ensure that voters are not choosing among candidates with varying levels of criminal
charges, the court has called on Parliament to frame a law binding political parties to not choose
candidates who have been charged with a crime. A better solution is to institute fast-track cases for those
who are in or seek public life. It would dissuade criminals from seeking elevation to legislators. Taken
together, these measures will make it less attractive for political parties to opt for candidates who have
been charge-sheeted. It can pave the way for better, more qualified persons opting for public office. Such
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a transformation is not impossible but requires political will and immense public pressure. The question
is, does it exist?

i él E | l El @gé Date: 27-09-18
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g o av Il RAaraR ¥ A, 2019 do WHR W ASET & dgd 5000 FRIE 9T FH @ SS9
mwaﬁaﬁm?wﬁqﬂﬁﬁﬁmﬁﬁ%’@?}msml{eh{‘lsbwF—quu STTaT| SHA
¥ 60 Frae REar Fg & Hoem, SafF a1 FT 40 e IR TS 330N gt s ToT TWHRT F 3T
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TUE HUS SIAHEAT HT Adeld & b Hoh &I T F1 wid Treliy hre BEm Astar & omsriead &
FHhAT &l T TEAT Sgd I &, ST YA Aoledl & ToleAlfcieh AN o o ST, g Famafas f&Kiar
HISIT &7 g Ufdeded! Usisiifaer 9iel &l gleil arfev AR ag & ol I8 dreren faeg & gad 937 Oy
TISTAT A ST Fhell &1 #IC dR R AT FT F HH HIN {6 sHA o7 386 & 9 IRart & a4
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AR Gelfcrar fonell ATl & FlT W 3Rl & gl &1 =¥l &1 & 3Eudrell & ¢oh Nepis fadeet daehi
F RfFcahT A & AFHS H TUT & J81, AT ET gl oot & gama [sh 3regare) & WHR
ST HUA H ST 3Uctet 1S A, 58 o W b ggT I Tdehl HT FEAT SolleT gl wagﬁsgﬁa#»r
qer 3T QT g IRal & Sellor H|

dhgeTT TE o Al &7 & U MYSAT STl HATS HT ATEIH gl §ell ol Johl & o 9 38 R a1
X PRI W TATT IWIM| P ST 3UATST Aal 17l qrea| a7 for Thd AT W E, Fol &7 i e &
YA AR ASiell & S Y& W HEAT SIART S T &1 AoRTer 3oReret 1 3T 3gsAe Aeteln #
9000 YT T@T I1AT| AT s Aol 3TTdTer RIS MR 9000 H HWM W F5 sl 39dre 39 I©
HI AR FaT W@ &1 o Pl ARy Aoielr Tl W HFA 30N, g AT Hgwaqol g1 $H e
RAIAr AT WA FEAT3T & garel gl ¢, o 3H HSeR d g o g, 3R A qeundt &
garel g ar VE HATHIEE A3t # 3kt feeraed g7 gl SHfOT BNWun3 & $FRIR 3R omere
e@er arell AT STefeT oY 3Md-3a fardech fie@elr 81 3 faueh Sar diser & gger & SHeT i &
Teh §| THH STellicoh ol TTge foh STl STlel W AT 3cR| Wel 1 a1 g 81 7o Dstelr T Fohorar
fath e TRPR A A AG WM AT THRT H {AF 0H g IEH Bl YA Dolel & el
Ugel HE FRAOT A AT 8T AT H WHR g1 Rfhcar & ToT TWHRT & IEddrell HF 97@ A
oA drell g1 3eTehl [UTadT 3R 3eTehr IfATetrdl T T $fAST YA H TEad dlell 1 PR HISTIT 39
& affa T & 38 FAAEr ¥ FHT W 3dR 9 H HAIE gl g, of Y IR-ATSAr Isar | Th
Afde gara 939 3R 38T 39 s HI SfeIdr &1 Y e gram|
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$H Hodh o gell a3 g3 HIUNT &l § & S dh $o 31 IRUMA o Q@S &, 36 Aol & Hace &
TRIE &Y ST ol &1 PATeasT & [AAY0T & fAT FhaAT oM 379R SHEAT HATeds] HIHATT & AT ar
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gael oM Aol ¢ foh % 3@ HgR & YeAla Sicdel T Hgcdlhiall dhig IAsiellicieh Gof GTel Fehell g1 W
AT & g TART hr AT gger Her gl
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Cleaning The House

SC puts onus on executive to end criminalisation of politics, insists on disclosures to
make voters aware of their candidates

Editorial

On Tuesday, a five-judge bench of Supreme Court refused to disqualify candidates with criminal cases
pending against them from contesting elections. However, the country’s political class would do well take
to serious note of the bench’s lament that the “increasing trend of criminalisation of politics... strikes at
the very root of democracy”. While showing a welcome inclination to not step out of its domain, the SC
has asked Parliament to come up with a law to check the criminalisation of politics. It has also issued a
slew of directives to ensure that the voters are aware of the antecedents of candidates. Political parties
will have to upload details of criminal cases pending against their candidates on their websites. The
candidates will have to furnish such information in their election affidavit and also publish it in a “widely-
circulated newspaper”.

The Representation of the People Act (RPA) does not bar individuals who have criminal cases pending
against them from contesting elections. It does state that an individual punished with a jail term of more
than two years cannot stand in an election for six years after the jail term has ended. But the fact that
cases drag on in courts for years makes this provision virtually ineffective. A 2014 report of the Law
Commission, in fact, pointed out that “disqualification upon conviction has proved to be incapable of
curbing the growing criminalisation of politics, owing to long delays in trials and rare convictions.” An
affidavit submitted to the Supreme Court in March by the Centre also testifies to the shortcomings of the
RPA’s disqualification clause. There are more than 3,800 criminal cases against 1,765 MPs and MLAs
across the country, of which 3,045 cases are pending, the affidavit noted.

Notwithstanding the compelling urgency to decriminalise politics, the SC has always been steadfast that
its interventions in the matter should not transgress the principles of separation of powers enshrined in
the Constitution. At the same time, it has been unequivocal that “voters have a right to know about the
candidates contesting elections”. In 2002, in Union of India Vs. Association for Democratic Reforms and
Another, the court noted that such information should comprise, “antecedents of the candidate’s life
including whether he was involved in a criminal case and if the case is decided”. The court’s ruling on
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Tuesday not only affirms such observations, it also underscores its dissatisfaction with the RP Act. “The
time has come for a law against criminalisation of politics. The nation eagerly waits for such legislation,”
the bench observed. The ball is now in the executive’s court.



