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Sinking Deeper Into the MSP Mire

Farming's global competitiveness at risk
ET Editorials

The political compulsion to be seen to be doing something earnest to address farm distress is entirely
understandable, but expanding the scheme of minimum support prices (MSP) for crops is not the right
solution. The government already runs a very expensive MSP scheme for the grains covered by the
National Food Safety Act: rice, wheat and coarse grains.Offering MSP for crops without reference to
efficiency prices is the surest way to kill the global competitiveness of Indian farm produce. For the
government to procure huge amounts of any farm produce without a plan for how to offload the stocks is
a prescription for financial loss and waste.

Schemes for the government to make good the difference between the MSP it announces and the market
price end up in traders colluding to beat down the market price so as to get a liberal handout from the
government. India has to move out of the MSP paradigm to boost agricultural productivity.MSP is
computed as a mark-up over the cost of production. The cost can be computed in either of two ways. One
is dubbed in the jargon as A2 + FL — the actual cost of all purchased inputs and the imputed cost of
unpaid family labour.

A broader measure is C2 + FL, in which, the imputed rental of the land used for cultivation and the
income forgone from alternative uses of other fixed capital used in cultivation is added to A2 + FL. If costs
are reimbursed via MSP, the incentive to minimise costs is eroded. The way to support agriculture has to
shift to something else. Farmers can be given income support linked to how much land they cultivate,
regardless of crop, as the government of Telangana has started to.

Choice of crop and the cost of cultivation should be left for the farmer to determine, in response to price
signals emanating from an efficient market for agricultural commodities, in which global prices play the
role they place for tradable industrial goods. The bulk of state assistance for farming must go into
investment, not subsidy. The subsidy strategy, diligently followed hitherto, has only produced distress. It
is time to accept it.
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THE HINDU

Sage advice

Raghuram Rajan’s suggestions on preventing a financial crisis must be heeded
Editorial

Former RBI Governor Raghuram Rajan’s note of caution on the next financial crisis that could be building
up needs to be taken in all seriousness. In his note to Parliament’s Estimates Committee on bank non-
performing assets (NPAs), Mr. Rajan has flagged three major sources of potential trouble: Mudra credit,
which is basically small-ticket loans granted to micro and small enterprises; lending to farmers through
Kisan Credit Cards; and contingent liabilities under the Credit Guarantee Scheme for MSMEs, run by the
Small Industries Development Bank of India. The disbursement under Mudra loans alone is [16.37 lakh
crore, which is over 7% of the total outstanding bank credit.

These loans have been sanctioned under the Pradhan Mantri Mudra Yojana, which aims to ‘fund the
unfunded’, and is a signature scheme of the NDA government. Given that these are small loans up to (110
lakh each, with the borrowers mostly from the informal sector, banks have to monitor them very closely.
It is debatable whether banks have the resources and manpower to do this when they are chasing the
bigger borrowers for business and, increasingly these days, recoveries. The risk is that these small-ticket
loans will drop under the radar and build into a large credit issue in course of time. The same logic holds
true for crop loans made through Kisan Credit Cards. Mr. Rajan’s advice on loan waivers has been made
by him and others in the past. But the political class has chosen to turn a deaf ear to this advice, vitiating
the credit culture and creating a moral hazard where farmer-borrowers assume that their loans will
invariably be waived off.

The former RBI Governor has strongly defended the RBI against criticism, often unfair, over its policies
on NPA recognition and resolution. He rightly termed as “ludicrous” the allegations that the economy
slowed down because of the RBI. Recognition is the first step in a clean-up, and unless banks are cleaned
of their non-performing loans, they cannot make fresh loans. The Central government should also take
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note of some forward-looking statements that Mr. Rajan has made on the governance of banks. Among his
suggestions to avert a recurrence of the current mess are, professionalising bank boards with
appointments done by an independent Banks Board Bureau; inducting talent from outside banks to make
up for the deficit within; revising compensation structures to attract the best talent; and ensuring that
banks are not left without a leader at the top. It is a comment on the state of our polity that despite the
important issues that Mr. Rajan raised, political parties have chosen to pick only the points that are
convenient to them — about the period when these bad loans were made and the purported inaction
over a list of high-profile fraud cases highlighted by him.

Date: 13-09-18

Prison of patriarchy

Why India’s female workforce participation is so low
Veena Venugopal, (The writer is an Associate Editor with The Hindu in New Delhi)

, Last week Ram Kadam, a BJP MLA from Maharashtra, told
the men in an audience that if they were interested in
women who didn’t reciprocate the feeling, he would help
kidnap the women, so they could marry. While the video of
this speech provoked outrage when it leaked on social
media, the truth is that Mr. Kadam was only describing in
crude terms the reality of marriage for a large percentage
of Indian women, where usually the preferred form of
spousal captivity is financial. Marriage is a career stopper
for the majority of Indian women and this cultural
abhorrence towards women working is a not-so-subtle
way of ensuring that the escape routes out of a marriage are minimised, if not entirely closed. India’s
female workforce participation is among the lowest in the world.

The Economic Survey 2017-18 revealed that women comprise only 24% of the Indian workforce. In fact,
as India grows economically, the number of women in workplaces is declining steadily. This, even though
the enrolment of girls in higher education courses is growing steadily — to 46% in 2014 from 39% in
2007. In India’s leaking pipeline of women employees, the first and most significant drop-off point is
between the junior and middle management levels. A survey by Catalyst, a management consultancy firm,
pegged this number at a whopping 50%, compared to 29% in other Asian economies.

When plotted against life milestones, this often corresponds to the time women choose to get married.
The cultural baggage about women working outside the home is so strong that in most traditional Indian
families, quitting work is a necessary precondition to the wedding itself. Also, counter-intuitively, this
phenomenon is far more significant in higher income demographics, implying that the richer the family is,
the lower the chances that they allow women to pursue a career.In low-income families, economic
pressure sometimes trumps social stigma. Childbirth and taking care of elderly parents or in-laws
account for the subsequent points where women drop off the employment pipeline.
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On the macroeconomic level, this suggests that we're giving up on a 27% boost to the country’s GDP. At
the individual level, without any recourse to financial means, women stay tethered to the family. Ending a
marriage is such a daunting task — socially and legally — that even the thought of embarking on it
without financial independence is terrifying. The Supreme Court has set a benchmark of 25% of a
husband’s net salary as a “just and proper” amount for alimony, leaving divorced women with full
custody of the children at a quarter of the family income. Much credit for India’s low divorce rate goes to
this Stockholm syndrome-like situation of Indian marriages. In that sense at least, MLA Kadam should be
credited for simply getting straight to the point.

Date: 13-09-18

Drawing a curtain on the past

In striking down Section 377, the Supreme Court has recognised the Constitution’s
extraordinary transformative power

Suhrith Parthasarathy, (Suhrith Parthasarathy is an advocate practising at the Madras High Court)

In a rousing address to the Constituent Assembly on November 25, 1949, Dr. B.R. Ambedkar laid out his
transformative vision for the Constitution. The document, he said, ought to serve as a lodestar in the
endeavour to make India not merely a political but also a social democracy. He saw liberty, equality and
fraternity as principles of life, as a collective “union of trinity”. “To divorce one from the other,” he said,
“is to defeat the very purpose of democracy.” Now, 71 years after Independence, these values that
Ambedkar saw as integral to India’s republic, find new meaning in a remarkable judgment of the
Supreme Court in Navtej Singh Johar v. Union of India. Not only has the court struck down the wretchedly
wicked Section 377 of the Indian Penal Code, insofar as it criminalises homosexuality, but it has also
recognised the Constitution’s enormous and extraordinary transformative power. In doing so, the court
has provided us with a deep expression of democratic hope. And perhaps we can finally believe, as Nehru

said, in his famous midnight speech, that “the past is over, and it is the future that beckons to us now”.
Macaulay’s shadow

Plainly read, Section 377 punishes with imprisonment for life or for a term of up to 10 years any person
who voluntarily has “carnal intercourse against the order of nature with any man, woman or animal”.
Over the years, the term, “against the order of nature”, has been used to persecute members of the LGBTQ
community, treating any non-procreative sexual act by them as acts of crime. Thomas Macaulay, the law’s
drafter, despised the idea of even a debate on the legislation’s language. “We are unwilling to insert,
either in the text, or in the notes, anything which could give rise to public discussion on this revolting
subject,” he wrote in his chapter on “unnatural offences”. “..We are decidedly of the opinion that the
injury which would be done to the morals of the community by such discussion would far more than
compensate for any benefits which might be derived from legislative measures framed with the greatest

precision.”

Like many other colonial-era laws, therefore, Section 377 was inserted with a view to upholding a
distinctly Victorian notion of public morality. But post-Independence, the law remained on the books, as
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an edict that the Indian state saw as intrinsic to the enforcement of its own societal mores. The criminal
law, the government believed, was a legitimate vehicle through which it could impose and entrench in
society its own ideas of what constituted a good life. Societal morality, to it, trumped constitutional
guarantees of equality and liberty.

Long road to freedom

In July 2009, however, the Delhi High Court, in a judgment delivered by a bench comprising Chief Justice
A.P. Shah and Justice S. Muralidhar, rejected this vision, and declared Section 377, insofar as it
criminalised homosexuality, unconstitutional. In the court’s belief, the law was patently discriminatory. It
offended not only a slew of explicitly guaranteed fundamental rights — in this case, Articles 14, 15, 19
and 21 — but also what the judgment described as “constitutional morality”. “Moral indignation,
howsoever strong, is not a valid basis for overriding individual’s fundamental rights of dignity and
privacy,” the court wrote. “In our scheme of things, constitutional morality must outweigh the argument
of public morality, even if it be the majoritarian view.”

At the time this was a grand statement to make. Indeed, barely four years later, the Supreme Court
reversed the findings in Naz, and rendered the judgment’s radical vision nugatory. In a shattering verdict,
the court, in Suresh Kumar Koushal, once again declared homosexuality an offence. LGTBQ persons, to
the court, constituted only a “miniscule minority”, and they enjoyed, in the court’s belief, neither a right to
be treated as equals nor a right to ethical independence, a freedom to decide for themselves how they
wanted to lead their lives.

But now, in Navtej Singh Johar, the court has restored both the quotidian and the outstanding glories of
the judgment in Naz. Unexceptionally, Section 377, it has found, infringes the guarantee of equality in
Article 14, the promise against discrimination in Article 15, the right to free expression contained in
Article 19, and the pledges of human dignity and privacy inherent in Article 21. But, perhaps, more
critically, the court has taken inspiration from Naz in bringing to the heart of constitutional interpretation
a theory that seeks to find how best to understand what equal moral status in society really demands, a
theory that engages profoundly with India’s social and political history.

Interpreting the Constitution

The question of how to interpret a constitution, any constitution, is an age-old one. The Indian
Constitution couches its guarantee of fundamental rights in abstract terms. For instance, the Constitution
doesn’t expressly tell us what equality, in Article 14, means. Does it mean merely a formal equality, or
does it promise a more substantive equality, demanding the state’s proactive participation?

Until now, in the absence of a coherent theory of interpretation, judges have vacillated in answering such
questions. But the four separate opinions in Navtej Singh Johar, written respectively by Chief Justice of
India Dipak Misra and Justices R.F. Nariman, D.Y. Chandrachud and Indu Malhotra, collectively espouse an
interpretive model that gives to India’s history its full consideration. The Constitution “was burdened
with the challenge of ‘drawing a curtain on the past’ of social inequality and prejudices,” Justice
Chandrachud wrote, invoking Professor Uday Mehta. The document, therefore, was an “attempt to
reverse the socializing of prejudice, discrimination and power hegemony in a disjointed society.” Or, as
Chief Justice Misra put it: “The adoption of the Constitution was, in a way, an instrument or agency for
achieving constitutional morality and [a] means to discourage the prevalent social morality at that time. A
country or a society which embraces constitutional morality has at its core the well-founded idea of
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inclusiveness.” The idea, therefore, is, similar to what the South African courts have held, to eliminate all
forms of discrimination from the social structure, and to usher society from degrading practices of the
past into an egalitarian future.

There is a danger, many believe, that this theory of interpretation could allow judges to turn into
philosopher-kings, allowing them to impose their moral convictions on society. But, as Ronald Dworkin
has observed, a strategy of interpretation which partakes a consideration of both text and history is really
a “strategy for lawyers and judges acting in good faith, which is all any interpretive strategy can be”.

Future disputes will certainly have to be guided by the court’s general rule prescribed in Navtej Singh
Johar. The court has already reserved its judgment in a number of cases that will tell us how it intends on
applying this theory. Its decision in cases concerning the entry of women into the Sabarimala temple, on
the practice of female genital mutilation of minor girls in the Dawoodi Bohra community, on the validity
of the Indian Penal Code’s adultery law, will all prove telling. Yet, much like the challenge to Section 377,
the issues at the core of these cases are scarcely controversial as a matter of pure constitutional
interpretation. Ultimately, therefore, the true value of Navtej Singh Johar will only be seen when the court
sees this theory as integral to its ability to judge clashes between the naked power of the state and
personal liberty, to cases such as the challenge to the Aadhaar programme, which seek to reverse the
transformation that the Constitution brings. There too, as Chief Justice Misra has written, the court must
be “guided by the conception of constitutional morality”.
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