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When Judiciary Forays Into Executive Zone
ET Editorials

The exclusion of four million people from the draft National Register of Citizens (NRC) for Assam has the
potential to snowball into a major political problem that triggers bloodshed and bad blood with
Bangladesh. The NRC process that could disenfranchise lakhs of people is essentially political, but has
been given its present shape by judicial interventions in what should ideally have remained the domain
of the executive.

Sarbananda Sonowal, at present the BJP chief minister of Assam, had moved the Supreme Court in 2000
to invalidate the law that was being used to implement the 1985 Assam Accord that Rajiv Gandhi had
struck with the leaders of Assam Agitation, namely, the Illegal Migrants (Determination by Tribunals) Act,
on the ground that it protected illegal migrants.

The court in 2005 struck down the IMDT Act and directed the government to apply to suspected
immigrants in Assam the colonial era Foreigners Act, which puts the onus of disproving the charge on the
person accused of being a foreigner. Sonowal petitioned the court again, in 2006, against the rule framed
under the Foreigners Act.The court conceded the petition and held it to be the court’s job “to uphold the
demographic balance of a part of India, that is Bharat”. Extending the logic in 2014, the court ordered the
NRC process and declared that it should be completed in three years.

Maintaining demographic balance is not a legal question but a political imperative that is the prerogative
of the executive, to be carried out as it thinks fit. The court has said now that no action should be taken on
the basis of exclusion from the draft NRC. It would be appropriate for the court to further say that the
NRC process is open to judicial review and that no action should be taken until legal remedies are
exhausted beyond final appeal.
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Set Decision-Makers Free
Amitabh Kant, [The writer is CEO, NITI Aayog]

India is at a point where it must grow at 9-10% for at least the next 30 years. This requires very
progressive, bold and courageous decisions to be taken by the bureaucracy across sectors. Bureaucrats
must be allowed to make such decisions with the full protection of the law for decisions taken in good
faith without the fear of harassment or punishment through the provisions of the Prevention of
Corruption Act (PCA). If this is not enabled, overall growth will be stunted. Which is why the Prevention
of Corruption (Amendment) Bill, 2018, passed by Parliament last week is a game-changing move by Gol.
Abuse of Section13(1)(d)(iii) of the PCA has led to unrestrained harassment of honest public officials. The
section stated that “a public servant is said to commit the offence of criminal misconduct... if he, while
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holding office as a public servant, obtains for any person any valuable thing or pecuniary advantage
without any public interest”.

There was no element of mens rea, or ‘criminal intent’, required as a threshold to initiate prosecution. So,
bona fide decisions were considered the same as mala fide ones, and treated the same. This will no longer
be the case. The fact of the matter is that in every major decision a bureaucrat takes, a ‘pecuniary
advantage’ would be caused to someone, somewhere. Not taking into account decisions taken in good
faith was shaking the very foundation of decision-making. Several infrastructure sectors such as mines,
coal and petroleum were getting held up because of an understandable lack of bold policymaking. Under
the Amendment Bill now, the threshold of intent needs to be mala fide, or the intent to commit a crime.

Criminal misconduct in the Amendment Bill has been unambiguously defined. There are now just two
forms of criminal misconduct as opposed to the earlier five forms. These now include misappropriation
of property entrusted to a public servant, and possession of disproportionate assets/intentionally
enriching oneself illicitly. There are other measures to streamline intent and liability, and to categorise
what should be punishable and the process to be followed. The punishment for taking a bribe has been
revised to a maximum of seven years. Giving a bribe is now included as a crime, provided it was not
coerced by the bribe-taker. If coerced, then the bribe-giver must inform the authorities within seven days
of giving the bribe.

Under the new Section 17A, except when a public official is caught ‘red- handed’, the police cannot begin a
probe, without the approval of the relevant authority, of any public official. Earlier, this was limited to
protecting joint secretaries and above. This universal inclusion provides a great deal of protection to
honest officials irrespective of their ranks or levels. Earlier, the sanction requirement only applied to
serving officials. This has now been extended to prosecution for offences allegedly committed by former
officials when in office.

The decisions on request for sanctions are to be taken within three months and extendable by one
additional month. Also included for the first time is the liability for ‘commercial organisations’, which will
be punished if any person associated with them, provides or promises to provide, undue advantage to a
public official. The new Section 18A also introduces a provision for special courts to confiscate and attach
the property acquired through corrupt practices.

To ensure speedy justice, guidelines will be set under the Amendment Bill to include a limit of resolving
cases within two years. Time-bound decision-making is the best way for ease of justice, and Gol must be
complimented for introducing such provisions in statutes, including the Insolvency and Bankruptcy Code
(IBC). The Supreme Court has held that no criminal case shall be registered against a high court judge or
chief justice, or a judge of the Supreme Court unless Gol first ‘consults’ the Chief Justice of India and
secures his assent. Public servants, too, must be protected from malicious harassment.

Dynamic and honest officials, who are risk-takers for the greater good, must be encouraged, not
restrained. No bureaucrat or public official should have to look over his or her shoulder for a bona fide
decision.
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Hacaefier § ITUR FT 2T Fadd IR 1 g sgaen

T & HeeHl

AT faarer #r @rerer AEAT TR gl A &l [gaR X F Tad g1 37FaR arerel AT W gl arelr a4’
Hel Aes ¥ Heh Sl g1 & WY arcd @il § Afdhed Aed o weh o g Y off S Sarece ual W &4
it @ grer & el F derer A W WA O W@ gU @ AT Heal W Tgd OF g1 ARAT
IEAR s TifRaor (28) & IIAdT THAdds AT O 39 @ T ¢ T R fafrsei g
TITRIRIOT (FITSSITITS) SaRT SR 12 37k & SR MeTRa ggare 3RO & a3 @RS 7 4 U g
agzoogﬁ2013wqy@vyﬁ%q@amﬁam@%mmmﬁa@wﬁ@@@ﬁ
ATAT ST T@T AT o g YOTell wfehell Tglel 3R cledl Ugdlel T FHEAT H WeA Fiel H TgrIeh af| W
f3fSree A 3R Ser # do & FATAT 2009 FH YR HT YEI;NT & qg F & T H SN ES ¥ TS
qsamabdlsﬂé3u|éWq§uﬁm@m%w%?gﬁﬁ%mﬁﬂm
W@awwmﬁ@w%wm@%wmmmwaﬁmmwﬁm
el B1 3egiel el & fF 3a7eh MUR T GIUINT Hleh Q@R SMT| g8 AT leh TR o HTellaehl
Ig 9l g & F 58 WY S3o13 W e

I arel et & A Az i F$ A F Al 7 AT F BT AR, A, 391 3 3R 3nfe IRy
Fh 9T &ar fF 3R &1 A ¥ 3o I Ao [0l T IfFd o aarar & FF 309 @a d &F
% STAT 6T ST TR 1 AT 37 ol F faaferd A€t gUl 9 @ o A1 S ST Ah @ A a1 e
IS 3FY Ig TS Ter aiar a7 fF AT v 3R g & d J §1 0T SR & el adr 9
SIeTS S Whell &1 T oeh 4T 3Teht Ugdlel o &Y FHSANT U 3o9eh @i & Toh a9 1 iRy o S
T ST Thdr gl

SH [ UTATHA ¥ §H URiehel giehdl &l alel THAT & g & 3 Seehr Aol § fores et 1 ggenet
H Y oI FT 99 fRar) @1y & g7 39 989 &1 Y 3igren fAdar § S aere Aifsar S AregAr )
Bl 81 JTUR &I foleT e arel A9l o1 1 qU oRE Aifed & Uil & AThd g, dei @rrel Hfsar o
AT FECT 9 fhell R A1 T T§H B YU B H GU e A AR Il gl 38 srasle T6
AT T Tl gram fob QAT 7 IMUR o quT &I gl T arar FeT & 3R 38 I D018 HT Hig TH
SIS 76T §1 & Wehell § AT T IMUR Ugaled & FY ALl oS IS &1 Afehel Tg dgall ITeicd glam foh 7
IITAT H FS NQA g1 &1 TgT NRA haol AT F 7T & AT &1 37 Fr Seh afge F Herar
dr FRIar & =gl dfiver siegsor ARG fT ROIE & 91 a6 aTe SEdTdd Sl § gl fhar ST Fhe|
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W H$ 3g QA o § TSl el g &1 ST Tehcll| giforn faare & Aef@er & goet @ ar sfgaAt
Fr oo ear 3faa grem|

UEAT, YR EAT Ueh serad A fAfgd 1 4« & SrAfS ggared Se1 &l Teh SHIg Wl 39 319
A SfEH R B EHT AT AT Usg & T SHA WY SEIT AT & Feholl £ 39N & & gl AR &
T 3TUR ggae AT g ST ar I A 3R g ST &1 IR & GHAYF colldl oI b Ig ggdld
%I SHTOT g1 § dfesh Ig Ugdlel & YA HT SIRAT §1 W 58 oRE MR &I g&dATT g @1 & 39
SEH gl S Wehdl ¢ o T8 Ugdlel &1 THIUT Seferd I§ T &

g o1 TS & & fhell ggare 1 JAE wE SR g1 W HaTd I8 & fh 9gdeT & g & fow
hael ITUR I SEAAT FAT fHAT ST? IR & 36620 § 97 IR X AT IT 1A osdd Sy
A AT ot 3T RE FT YA FAT 61?7 VAT ATHAT AT it hdo Teh &1 Ygdlel oga¥dr o AR & ag
TATA A dlell Tglel UMl T Jolell H HHASR Il g1 HUR W SR AT & TR A 3T gamd
SIATAT DI eI ThedR Il Teh Wcdlalleh IEAT ¢ 3R 3R B3fSce @acaefierar & i@ & Tcda FeT ¢
ar g5 589 §IAT gem|

G SITEH JTUR ST &l AT TWel Tl HaloallcHs ol & dloch 1@l ¢l A8 T fohdr ar ot
g, W 32 & Ugdlel 3T Tslellider aAded & W faz=or 3k gAdeor & e gem| i@ & Ageaqot
ST 3R Ueh HAUTTeleh Fada ¥ & el &Rl 81 @ Hhcl? H o § FoAhR gl § foh G & Hr
TEAlsT & ST 38 fov fhel 95 a8t Hufd & &A Tl ¢ foraer g8 R @Ea0r g var seee fond
Fadd eI & 9 @ gl d8dX R 3PR 3&d [T & RO F99e td Agre@r wigie ar
RAT fFaa 3maer S Tadaar e gRffl 9 de 3TYR Sedd &l Tiffca 08 fhdl Tady &
P GEAARA Tl Il & dd deh YR Hr Bfoea dagaasiierdar &1 ot [iar sRemw 1l
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TR Red d (3RABmE) i og geedw #iftgs Sifa af@fa &
AHA AT ARl # Toh Hicd HH ATl GHE GelT HIMS el
HREITS & oF o6 & FW I W@ &, e 1Tk GUR AT S gishar
%ﬁg‘é%ﬁmﬁtﬂwaﬂwalﬂéﬁmmq@
R a1 76 & T &R W 31 G| Ferhifa d S8 e
Hehcleh el H Jefar T 3T & SANT o @ & olfehed Hii g deh & AT
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#S gofg T o A S T A sorh F e Afl IR A vANR A 5:1 & SgAT & T§ IT KA 4
ST & FERIfd 6T T SRR TGN S0 R oIt & H 25 YR 3eh HT Sohl har STl Hevae:
@H@ﬁﬁ%ﬁ@@ﬁ%%ﬁ@ﬁﬁﬁ%%ﬁ@ﬁ%ﬁﬁlﬁ%
Hohd fAem f 3 gUR 9ell W 81588 Jarhifd R eare Higd T e HaweE g |

IRA3ME o ST T FHART F el o a¥ 1 g@dl A & AU 39 Herehifa el garT w1 qenfed
e 4.8 HrEAT FX 34T AT 30 I AT Y @ WA H dlel Hhd AHA 3T g1 HREIMS o S A
3 ERT 7 S FARTOT foham o7 38 et A 3R U a¥ & aReed & HERITA & AT H 20 MR
37T T FGIaLT T a1 HET ATl ol & A& 3T T a¥ T ggell TOAET A AoEHIT & 5 BrEd T &
A E uj%#ﬁ?ﬁﬁﬂ%@ﬁ;ﬁﬁﬁ%%ﬂﬁﬁﬂﬂ@ﬂﬁm%a?a@
e NS W g a9 & T IH X H IS e T I ThAr Ak Agedfa 7 g # de
g A IR T ST T

HREITS HT Tg N ATH & WD A BET & [0 7oA qAdeT Fog & fhdm a1ar Soer 3ichad & ant
ﬁg@ﬁwmﬁwﬁrm%lsﬁmw@mmmwﬁﬁwmlmmqm
I FHTT 3MTehelal g1 fhAT ST Hehall & ofthed TE o8 ¢ 6 MY Foehifd @ gl 3esT T 3/7
gIa| FHb Il Ield H HAT Fd § IR WHR CaRT elheldllded HEH 30U ST Tehd &1 30T
HGRERIA FT ead 96 Tohel &1 Yt AlgH & Aifeeh AT Tl wed gA Hida gld &1 ARG 7 o1
o o I 3% A Wcwfed R g & a8 & A gardr HY ARGw gefT # 3ar-=eE, FRE{ JAa
AR denfad #Aifdew geu & AT AEREHITT & AR W w5 @A § Rod d6 & TaeR Sfold 9o o o
mﬁ%ﬁmlmyéwgmﬁwﬁﬁawa:wmyréﬁaézm&wasaa‘aa%qgaafr
H e AR eIl T e Sier @ g

ot 9o gl foF ST 3R 3rerea &1 FAleT # 370 a0 AfRTT FeAT FT d&T TH THIGAT I G611 AT
& Ferhifd 4 By & 98T @ 3E 7 Ahel| T IdT T & h 98 3T I T ol TheH TISC ¢
f& hia do FeehIfa @ JrAfAehdr 9T W] Yo FE & T RN G AT gEfd X W FAT AW grem?
IRERTS FAcTaEAT HT FHTTATIT Y ST 3T MATEET ToR 3T TET &1 3T 39 FeH Fl gl o
& fav 5¢ gu gcmer gl fdw, faelh dEwfe & afgelaa & awomsit, [Afawor & a7 & FAseg
&THAT SEAATS 3N QT &1 &1 gefr # saus gur 3Nfe &1 5w |

e uRs? Date: 02-08-18
A& AYFa # Sl ¢ forsqarar F1 qres
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=riden fAgfea & fasuefdr 3R FER[ar #T Fad ARAT dhdd @ o’k a‘z‘)?rﬁ?(fgtf%‘ﬁ?ﬁ
fSraaT & Gefsta 1 9md fohar ST & 98 3T & IeTsiar S g1 wrdunferer 3R Fargarferer & Redt
H saem digs g wRT fF =aufoer & 9@ f3ared o 8 Fafta ST & Fidfeaad d sg
WHR o RNFIT i § 6 3Tg amedr H AR T S A7 Ao o I § 340 AT Jdledle, SAiadrg ar
g o gaATST & afRa dee & 3ueT o B

PIATHTH YUl HT TIRAAT $HI 969 H TE U 35dT T ¢ & [T gl & A1 815 HIE & Aol & ue
& foav &9 ST & 9 a1 o fedr #Aiser =argafd ar R fRdr darfega o & Reder gid €1 38 37efmar
goT AT A TG S, 3R Steelia 3N 3T OosT a9t & @6 7907 gid ¢ 387 aofe 4 & are
UEd AR & HET AT E0H ST o Teh §1$ HIC 1 3N & & a0 30 & & 11 & g ow ¥
3 A H Fell 3R dAhda T3t & RedeRT & oA & 36 9K 81 U g8 i ¥ 38 € = ured
gl W WFR o 3ufa Fas g, F9d e Qs a5 deday aen & Redert & &1 @ara § & &
Flelel 3 FAR #T JIHT TsTellied, Hell, 3EAT-eAMR 3R oAl HI dg & Tiege el I I=T g7
THh &G d% SUH T Tods ¢l AU FANT & dfad Rear & 99 Gomer & v 3=9 «=a1f@e 9af |
mw@rﬂmaﬁml‘é‘r%lﬁ%ﬂﬁ?ﬁﬁﬂﬁﬁﬁﬁﬁddﬂ&@dﬁ%
foecy Ffoae e &1 feeaftrar amcr § S gafeaet &

gl # FAAT Tk AT & TSI gRA 991 T THT iU S W Hard #AA TATAH qrdare 3R
THAGTH 33del & 36 AR W A Sarr a1 & 3@l 3167 3R 31eTen e @ FAAR fomar an & #
o gl Farer 3oa1 § fb =aR¥s [@gfFa & @arer STeil & Hicdiolad & I BIST ST AT AT GarT
Farford R W TART gl RE &1 AT 38 dievdd 3R U & Jd:axor W o 3fd
g 3R TSFASR ANl &I 38 SENT I@et &1 3ol =it gl
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FIT HRT 93 T arelT ISC & HhaT & ?

ddeT HITd
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g Ieid § T 3raA A eRomdt gFEEm gl Uod g9 WEARET (@ e oY Aw fAdeea) A
3IATH Aeid & AT IYST Feh ATIG gHoA THLTAT &l 3R 8 WIS TA Tod H Th g I <8
& @ e

AfheT 33T, Jgol 3H THTAT I YSS3fA W AR sTel, TR g7 TR HRAT & AT gielr =rfge| A
ST & o 3AA A 3.3 I3 IS FT 95 o97 owAT 3y Q@A F § (3IA A 50 § 20 Hracr
dh & §), S @ SR Seier & g1 ST 38 3R SART Xl §- 3T HT T AV Isg Y Jolelr
# Aol & a1 (50 T 60 & &UH A 8¢ I AR 70 & TS A GE[AT oeh)| dgi @ o o 1 58 HeqH
%qﬂWsa?haﬁrﬁméﬁsmm(wm-wsaw@agaﬂ,a#mamﬁﬁa:@w
RO 3fielerd AT| olfthed ACAR W eMfaqel or W o Fah gcawist dfed 084 FF Al ol g2
3TET 1985 H THSHIA & WY Haleel Wed §IT| §H W 3aleld & A 3R P o gFaer el 1985 &
$H 3AA FASIT W 33 Tel Tgd g¥a@d §C A, 50 319 @) fohar o W@ & AR 588 wheA AC heA
T FAEAT YT Y @Y §| 3H IHEH FHSA & AAGE e I o, S Ig @ied W FF F F 24 AR
1971 & Ugel Aderdl g & & AT 394 ol 24 AT 1971 & Ugel AdGdr # FA A &, 395 f 75
TSET ARG Moer & fow o gt S I8 @rfed =) T 91w ar? 33 ar S-S FIS 8! SAeddr
foF 3T FT M UG T A I Tk AT I TRT Gr9et R Ade &1 3WER @ § q1 Ieg Sq A
8T AT ST IT A 3T Aelell JIR T ST Thahl &1 39 TR & FHIg Tose Afa 77 @]

gl STl & foh I o $fceprel # 3AY YA I TR fhaT| STCR MYl Sl & HiEeH
g IR GHEET A fh T FEE @ dle &I ASaar Ig § O FE A g 1985 & W gr FASA W
graad v &, JTH 1971 & FC H ARH {A W ARTRGAT Sl ol Pl JIaUT gl S, ST o
TANRAT P 3U3C ol T HoT AT g1 fohar| ufa afed 931 &, 3 3AAR R FI5 36T a1d <87 ¢
AfheT, IRT ST 3T & 3Afod gl ater 3 H &1 & AT §1 TANRAT &Y 3IST il & IR HreT v
AR 2015 # g%, ok e grel & & dgen Fdlar TR gHT| 3EH & 40 oG FlsEr AR
W 98T AT f&ar A &1 e Fr 3MURT Sde &7 AW &Y & a6, 3yUeT § fF fRmew 2018 & 3ifas
FHlET TR & Sream|

YA &7 Fgar § 5 T3 1 39 GHAT IS H FTRT T SIET 3918 HT dog Ig & & IJg aerar
F TS & IET &, S N T A gl S M @l AT A I & fF 5@ @ Farwe @ @A & @t
EATTAAr 9 37AY VAT 3R FA-HARAT @l FI ofdel ol T gl Foedell Sifalv fhal S9g 9 40 ITel
IEaTT, IRAR Foe 3R T I8 Svg S o 3T J@T & =16l ol Ter 3o1 @dll o AT P ir 1971 &Hr she-
A% & BT 16 1978 # 3NT| FHedsll HIfT & 31T FI$ o 1971 # Aderr = # &, Ig Aifad
I FI P GEAAS A6l @l o HRUT YR Tld ek & Y THarEr giffid w2 f&ar el veA3mr
393C I & v ol & &g 1 e drel fodiferdt @ gomel & o #Aled fr wegar HifoT, S ST
JdFT 1960 ¥ W FI ATH S99 Teh gR IMAFIRG & T 333w 9ffg g9 & a1 g9 arad AeHa,
AAAIIPR 3eoltied HT Hedall AT THAR R I I deqdeds gi? Tcgale, VAT IR 3TA & el

7



&
N'-F www.dfeias.com

IMPORTANT NEWSCLIPPINGS (02-Aug-18)

% USRI PI TIETIT ol & o G gH VAT HARIG P @ & ol el HAAHG, e drell 3R 3#HaT H
3ol HieeT & & I8 gaEue fr go 3 gaEw [fFT FT e

TG doh foh 3T 3cleled & I aell o #f ARG & fov Fc-3iT6 3¢ & 1971 IWT AT FHASGRT
@S off I S9 3gia 1985 & Fasiia W erawd T aF 14 Il Uget HI ali@ aF Il FIAT &7 5=
qE &r g1 59 W6l A gg Fe R, dle fqu, |@uft Afda &, g aRar see 3R sRd # 47
ATl Toigel St AT &7 3ofehl ATRehal H8 TeH X Heohd o7 Il §AC IHAA FHSIAT o] i H &I H
ar T 39 3T THY WA Y MY AL geelr AfRU? 1985 I Aol W ST T IR 2004 F gl P
o ITFT S Ig §aT Th h o (TT 3T UTeieh) 3TH & 2004 & Ugol W®d 3R dlc & 3T § I8 au
forardt &1 a1 I aehEerd AT oeTar?

SAUHh FR W §H Y AYaiaat R 07 @ i S dF 81 58 [T gAR 918 Sk daAr geam
3R 31f8F 3 ARAT qgar-uF gl Aifgul Uah =fifa gielt aifge fof 0 ol & @y & fhar sme St
fhdl TRE #RA & 3 S €1 FI7 g4 376 FIRFAR #Y| 3¢ 98 AT &? A cof & ANRGI 1 RE
Eol I ASIY H{? AT AT §HA SHA FIW 36 Whd 87 & AN AR gsrar ot 1 Fufd & aRfaa €
36 fRHT & off aeafas hdd 16T & (BF 3 SR & Thd & W T al TheH AThH &) FIT g7 3
et @ #m & S 9gaR el F AT gER o I € AT & 93 S FART IIhT AT HY? TG §H
37 grEWE 3R AT A HT §F AGT & Fhd ol FAT §H oo WA-HS ST FB & ehd ¢, FAA o AR
faefRar i e FH e FT IHER? FIS 3AH a1 87 g1 93 er arem &g 931 98§77 Th
fGhed g1 ThaT 1 3T0 8 H gART dehd fe@rs &It 3t ar 3/ & faftrse AFver & g v
Tfshdl TR YAEioe STeld il SR § 3R @Ec 9¥ 1971 &1 qAg-dier & Tt e Ty difsh dehelt
S g Toh| 3R 3T I) 3o TUSAT H GPT T aFd oIgl o9l AMRT|

i g Date: 02-08-18

g9 4T Qv guifsar &t aer ?

FHE FaT , (E@F TNS TANFR TAT TerAfAF fAeasF &)

ITH H IR AR IoeT Tl TA3RE &7 3ifad AGler sy 3 & o1 §IMAT dedT o 8T o
SO dohdael 40 oM@ 9N B ’IY ARG & T RAEAT FAr &1 TAIREA IR A FT Ahdc Jgr AT
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fF O |l AT ggae Fr ST ok, ST 24 AT 1971 & §i¢ S9dey ¥ gl A §9 3T AR e 9
AR AT HEll HIS dY SEATdST G §| SHPT AP HiAdH d JUIHST Hidd o8 faueh gof sdifew graatar
HAT I &, FIfh 3oglel TH SACIR ARHAT HI TIHOT A §T 3o 30 Hhee dle doh F dsdrel
foam &1 Afthed 3o€ I1g IWAT AT foh TAHRE IR FA AT Tg HA GHA P & fAder T g3m ¢
3 H S FRARA g el T QU FET 381 §U Jo7 ITa@at & dlet r el qa7 H A1 @M ¢, 98
S gl aFdd # dlc db H AT H TR AGR & 3 A W gads we IR AT w@
Giele? # IO T 93T 8T AT

I TET & R e ARt F RfETd & 1 I8 F19 38T de AT @Y arer FET| TR 39T
& ufad Semer gRm 3R Hrear ar JET Tgdlt TR 54 gl UsAl H A AT ARIRI Pl AT &
ga frar Sel AfeeT afe I€r sTeTar FT THAT a8 § dl 38 39FT TaT & Sl S| gt S99
3 SARR e AT ST Fha o TSEardy HROT & &l AT AT & & T IR g5 ¢

AfRTH ST I HETHAT HAA Sefoll HI SR Tl Tolcll § b d 30 HariE & Iodd I oA aic
%wwﬁ%ﬁ?mﬁmwmﬁﬁlmﬁmﬁmﬁwmﬁ
Ig d& e AT fF AR 1 warde Fardy 3egedt & dr S W@ g 3R N9l Fr dies T I @ @l
¢l 388 U F TgYey, AU HY S| I§ gHEAYOT § T AegAEr S8 A, SFACR ug W dar
FIS g VT IRTIFASR qFdeT &| 30 3T HSHS FI & dold 3E ToIhd &3 HSHh Gohd ol BTl
Ig 3T 91T ¢ T HACT deAoil STa-dd W 3doleh S Sdl W@l &l FAACT & 58 I & 9IS TJg #7T oY
fAfgd & T ooar 3A & S UR™H S A IAY IYAIAA h1 ggue FARYT e & fov agr
TARAT & GihaT &1 M d6T Fehell &1 HACT & TH TFdcd HI ol 3ol W ST & FS JaT
A3 A gfoE H THISIN o &of S gl

TE WG & A HY HGE FT AR 3o §U AR & 56 AAS W IRIHA I A AhAHT ATt
& R foq AACTAI3N I Ydlhd FI I HIRA”M F Fehcl &1 gleliich TAT 91T o6l foh g A TAT A
afRad SOl & Hesl A o TANRET d dare qU HT ST Fhell| HEH & HeH H HIGAT H WA 5H
qafeR Y& & 3o §oIRT Ol &l @ & 3HeTeT §, foiegiel 36T Wifak 1980 & a2k # FaeEd gl B
UT| 3 Teld aY 1985 H HIF-AMAT g THR, A WHN, 3ol 3FH Fs¢ Joadel AR 3o 3rdH
0T GITH IREG & ALY UAgis 3r9A FASHAr S8 3¢ 4 fohar ar=r a1 o 313y ATl $r ugdreT
H Iog AT AT STl S & Hl il GeAh T TIAGT 3RAT g 37| Ig ddldl ¢ b 39 g H fohdar
IS 3 AR ARTRRT T gl ARYA Fel T Tg HaAe fhclell gga Tehiad HT &1 3 o Jg gar
61 ¢ Th & 3 6@ §9 # I§ warag quT gl 3R 36 Sficel AHS &1 AT AU AT 3 g
RIS, HISIT 38 S1d ¥ TISC SAPR X I&T & [ Al HI ar9d Hslel & X & drar 1 & gl

$H W RE A & TSasit & Uh gof & IrellarT T AGENUSR HRihd o TR & st @
el S I IRT X @ B g7 TrdisAl  fAed-HA deal i R 0 g dieer FROM HY gar ol A
FSI 37T &, S T Rl & f@emw oo &1 3@\ & ¥ 40 ar@ o R R gxaasr & 3 Segie
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goltell g TOITEY Tolel & SIRT Woll gEdrdel gnde U, difeh 3v¢ ARAT ARIRS & dil W Agar &
eh| SieY & o g5 o &% et qoal, afew 3 Toraiansit i off amar &, gl gadfsat & aAiser
Tl d Tl A H FHee HI| ARRDcl FHONRIT & T 3TdesT el aret 3.29 s «elt & & 2.89
S AN FI ARGT ARIRS AT T 37| I FdTT § ToF TH3RAT o fohclell IRIehl 39 HIH &l 3o
feram| =g ol 3rooT g3 foF I fshar GNA A H IREN F T ¢

ay 2000 # fU AT TH IHTeholel & HAoeh HRA & T@al dlel Y diecneedl Jaradt $r drere 1.5 s
ur$ ag Ar R T AT AT R B AT TRl 3 o ST Jg guie # @ g1 INT A & SN
deehrellel e IEIed FHAT AR ST @ 14 S[e1s, 2004 F €He # geded Gam o & R # 1
5 20 o 3y FIeneel gaifer § I €1 30 A H IRGA Fael 57 o qveneRl gaifeAt & Ay
MY o7l Pod e v wWaR # 76 ToFaT e RIS o sivemeeh gudfesdt &1 dee 2 i
qars o

X IR d6¢ AR ThA G el @l 3G G F TgT o AT &1 Yl deeell qehios & & 7R
& FIferdl oI & 81d &, Tolgier @ JgT ARAIT aIPIR® & dlk W Fel i 98 H % & Id ol J9dT &
Y gaifST HEH & Hel olell HI TEHled & oAl U IIET & v o 7 Gerr a1 v g1 3
a8 O IAGT A & [T I & ToT H HouEETS gl T @ar Yar g an g, o iR Baw g
fafFea S TsAt A I g1 Toeifde AR & < o sioeneell gadfor qafR & 3w fdas &=t
(3 A & derdlesT 32 HrHd)) A g Fufa # 81 3nfds at W g9 o s gt 4 {7 ¥a3d 30
HHAT X &1 96 @ &, 9oF HIGI 8¢ @ 8, VW & HIW ¢ I} 8, oI GaRl WHNI ST ]
STeReT sheall fohdal ST 6T 81 58 e & 3R ot &3 78 §, S8 -8R gogan qafey geiriad g dehel &
3R 7 ool & 98 AT TWEHR ST a1 & oI hshdc gl

d m Date: 01-08-18
FRER 3R T

UG

S-hIAE I HAANSA HRITX A AT 3N STaTaeg dliad H G2 # TWHR o S HeH I 3010 g, 9
FIT 9ol & 33T I AT A ART H NS Th-3¢ 2 F AT dRIOR deil I el &1 offheT 31«
ah FMER F Bl HT GREW FT Tge], IIAT & @ &l FHPT AcHom TE §IN o S-PA FAAAT FAAATA
A F ST AL 3T I T T A AT 30 A RPR g §| S YT KT Fgeaqur Aeal W sHA
enfAer & gFEr I8 § & 3iadsa Hufadar 399 & Ser e S oddr g1 ger fr Al ik @lie-mied
Wﬁﬁwwﬁwww%lmwmmmwmmﬁqgu gellel &I SToIR-
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AT O Tel W 81 A UL 39 AR ST gER St 7 Fua @Rt A & @ €1 sufav I§ Awer
R 3R @A WT & T §1 TS FRIOR & v o7 T7g § Aga-erer 3R Faes fr sw=a
HEGH &I ST W 8| STer AT & W g A ~arg#Hfcd ANehsor FATT & 3velr RaE war & | § 31k
T Fgcaqul FABING $T §1 38 Famar $-HAY FUA W @A F8 & fov TR i 3R § a1fsa
FTe o o 3T RO TR @ didr g

sier T & fAv Ay W afdd Hrdwel o WH FEl ¢ ARG A FER Ko drel g S-hiAY
Fufaai 3R arerer AT & AdT FT YT IMEHT HT 3T ART H & T@AT g HrRASAT FHI FgaT § b
ageht T TS STTRRAT 3N 308 F3 3HTehs #Rd # & #Hisg a0 & W o= Wiiey, awenn foelr o fear
ol & MR TEUTT &1 HHAT A U5 Hehel & S ToF FT AL Tgel BAh H RIS STDNThATST T
sTeT TR 81 IRT AT| 38 fAT el o STer dhe 3R TR TG F & T gy aren fawfad s
AT Fel gl AT o Fgl § fF IR H FRIIR T Tl -HIAT HUAAT DI T HaHF & 99
GSIehI0T ST G| TTAT ST H TET el PRITR HT Fohdll S ISET fAam#es & a1 gof gefr 3R s
Ys WX 9¢ UET § SER A @ W] W H IR FS FUA 0 Sareed ¥ U ¥ A 36 s
FIETS R 9TAT T g1am|

AT I & foh S-HIAT Pl ool AR H 37T doh HIS ATIh =il oIgl a1l ¢l PIs AAHAD g1 g, o HIS
Aua-Fre o Fulaal & aivd & 0 F gard 35a1 § fF 9RT # A9 S-HHEG do ¥ ¢ W@ & ar o
HATTAT T AAATAT & TAICT FT TEAT FAT gl FRGH o Th hord STHIFAT TIGTUT JITAHIOT TATed I gl
gl I8 P s-aad @ gefad Afadl & TR § WER & (e #gpal & @y dradd Jaqeen 3R
AST TSl & §T H FHH HFWEM| SHH *lHWWW?W@@WWWW%
&t Farg A grem| gelifer IE We &1 vy § &% giear & s ®RIeR # it s & aase &4
3 dF SHHY & AIAT F AR Pl O Al 76l §ef T g1 gTold I8 & & NEH & Iasg gaR
qrg 373 AT O 3UAIsY G &1 3T dFd AdST HRIOR FT &1 T H TSR T Seg & oar [arHs
AT R S S-FIAY Hufaral W AII0T @ TH|
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AT & AfT
e

39T Tffeh 3TEAT AT HHITFT 1 dofe & PR el AFd HT Hesra a1 gamgd ol FUfa #1 R$R
glell U9 ol AT Sl HHIE W Tg 3H FHAT WA WU &I Haleil & HotR H TST &l &l T§
TS AR § T ITA fohet doigl @ g FATS Hesfld W IR $S AT AT & el
T A FIg o I Gelel HI IR QT BTl IRCTeld & o 3R geor & g S & qer @& ang &
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TSTAT TIUTgeh HAIST RN gy fdegrery & aRuE faeRor SR A afde g 7 il aE o
ANl A 3¢ AT & IR A TaT f F 9@ ol F ol TS| Afhed I@F G AT F AW H S
Qﬁﬁ?ﬂTg‘é,a's’%Tl?er%I AIAT & Hofeeh 37 Al # et o \fgen & S X safaw aredr
¢ T 5@ g # gar AR e H AfT 31 Seel| safav F9 A6 w g gor dr 39 Al iR
URER & el @ Yoldl F HIAT §7 F ey fFar a@ar 3R 3uw & da7 axd Al & v Afd
SCITEIENG o TIH H ‘OfdT Tilel’ dlel o folv AT I

gard & [ go 3R e Y 3fPaFa & A & 7= A5 0O [aes g ok F Ry afFa &
Yol el O HICT AT FoRdT srarareT 1 Al [y g1 Sl 3R fhell WoRr & 58 R & dgena HAise €
ar Ig g A SIWd ¢ R 3T AT 3R el & O w21 Seg B g & A el & AT
AT & ARG & JAT W Uk & A H Foldlg & R A HIE F ~AIAT o gl AT b Ig redr
cfordl & A1 PP A Re &l 3 SN wrarehier far$ <iggg o SrehrIer AU graur w1 garer
¢ gU el foF 3rfeoq 25 & dgd Afgen3it o1 9o H FdUfAs HUSR &l AR fOseTr 9w ¢ H
FAYTeTeh TIaUTel & SFH WU s R 3 Hel grar & oIl & 1o 394 R 8 @ier & &w I
g1 FNST JEREN 3T Y H1 g S & fov grieid o fauewer dic @ gt 7% faurgs g1 o
s [Auas & AT H A W T A dr ol gfafshar g dodr § dr 3ere o[emar o1 Jhdl § o
IR S & HHASIR G & q@R Sl @l fohel Tellcl T AIHAT AT ISl gram|

gaear g Y § F g9 3R 3T & gardl F dH AR Uolelide o oid 8 Saer gfea 3k
HdeANe @l 8, ofohed GATST # Sgea o1 TP & WA FAWA & Hodl & J@R 3R 38 v
AN ST JATIFRS FLAT 3eAchT ther H AMMAA Aal 8IATI TP 3TeTal, dATIh ddedT Hl TIR-TAR TSR Fl
T G §1 IR 0 daT gAY WHR fhcell oTarg W §, ¥% el o fr it §) Ao 3o
el @ oENAR Ig Halel 33T ¢ fob A H ST Goll-31<IalT el Afgen3it AT Sferal & 31fer g1 et
T A IFER A A g, S ol et Afgem & Afex & waer @ A1 Sar g, O w6 efera
TS A 3T drel el i Y| Siafeh 3R fohdll cafed &l e & foEdm Al Sem § o 38 |l
Uol-aefd 3Telel 3R 37el AT Sy JfFeafFd 1 HUSR gl ATl FHM@AT AR e HT gran
Y aTel Tohdll off e a, RORT o7 AT A Heara S TS HE g Feholl & ?
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The new reservation
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Suhas Palshikar, [The writer is co-director, Lokniti and chief editor, Studies in Indian Politics]

The renewed agitation by the Marathas in Maharashtra for reservation is a textbook study of how
consensus across the political spectrum does not guarantee reasonable policy. No major political party in
the state seems to have any objection to giving reservation to the Marathas and yet a coherent policy
appears elusive if not impossible. This is mainly because of the tendency to take recourse to consensus
both as avoidance and as competitive populism. But beyond avoidance, populism and electoral
calculations, the stand of all political players appears to be informed by a new logic of reservation that
might have deeper implications for both the politics of social justice and our understanding of the
constitutional project of ensuring fair (equal) opportunity. This new logic, as can be inferred from “quota”
agitations of the recent past, has five components.

Reservation is increasingly seen as a remedy for the adverse effects of ill-thought out development
policies. In both Gujarat and Maharashtra, in spite of their economies being relatively better, three things
have been worrying the people — acute agrarian distress, stagnation in employment growth and
distortions in the development trajectory. In this backdrop, for governments, it is easier to talk of
reservation than to make a course correction. For the Opposition, too, the reservation discourse is
convenient because it allows them to keep subscribing to the consensus over economic policies, avoiding
a critical approach to the root causes of the problem. For the agitators, reservation appears as a more
immediate remedy compared to long-term structural repair and reform. So, unlike in the late Sixties and
again in the late Eighties, when the reservation discourse originated in a deep sense of unfairness of the
social system, today’s reservation discourse draws its strength from unfair development policies.

Since the late 1980s, one bone of contention has been capturing the meaning of backwardness. The
constitutional mandate of “social and educational” backwardness as the basis for considering special
treatment was adopted by the Mandal Commission to arrange different dimensions of backwardness in a
hierarchy. Social backwardness was the prime indicator, educational backwardness the secondary
indicator and economic disadvantage the third and probably only a concomitant indicator. But arguments
in favour of privileging economic backwardness continue to be aired forcefully. The formula propounded
by Narasimha Rao to diffuse the controversy included 10 per cent quota for the “poor” from other
communities and this idea has received much traction of late.

Increasingly, claims for OBC reservation have come to stand on the logic of contemporary economic
backwardness more than backwardness shaped by traditional social injustice. It is here that the logic and
meaning of reservation gets altered. Various communities and policymakers seem to be veering towards
the idea of linking reservation to economic backwardness. Both in the Patel and Maratha agitations, the
central anxiety has been about current economic tribulations. Thus, a claim for reservation on grounds of
economic backwardness is seen as justifiable.

But perhaps the more effective justification for claiming reservation is the logic of political strength.
Claims are made, and inclusions effected, on the basis of numerical and/or political strength. In
Karnataka, the Lingayat demand for reservation was declined by commissions appointed to determine
backwardness, the decision ultimately took place considering the clout the community enjoys in the state.
The more recent agitations are no exception. While in a democracy it is only natural that different groups
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would extend their claims through public mobilisations, we have allowed an open nexus between a
community’s political strength and the assessment of its claims to backwardness. In this sense, the post-
Mandal demands for reservations often reverberate with the politics of the dominant castes in various
states. This development has altered the context and texture of the reservation debate.

Since numbers matter, the new logic of reservation revolves around the question of how much to whom.
Questions of the share of concerned communities in the population, extent of reservation and division of
reserved seats among different communities occupy the central space in debates. The first is often
shrouded in mystery and mythology. While some states claim to have a somewhat contemporary
enumeration, most estimates, including those of the Mandal Commission, rest on the 1931 census. While
it is indeed complex to exactly list castes/communities and ensure that there is no overlap, for a society
where community/caste based reservation is so entrenched, it is ironical that the state does not care to
collect accurate information of the share of different castes.

On the extent of reservation, a growing political consensus appears to be shaping that the 50 per cent
limit set by the court need not be upheld in practice. The implicit — and sometimes explicit — reason is
that reservation is a right of groups to a proportional share, rather than an enabling provision to make
way for equal opportunity. This idea, that all groups should get “seats” in proportion to their strength in
the population, is not only attractive in popular imagination but dominates the thinking of social justice
activists and policymakers. The word “quota” thus captures the predominant logic that governs the
current pro-reservation claims and also supports the idea of sub-quotas to different groups — ostensibly
in proportion to their share in the population.

The contemporary logic of the reservation policy precludes judicial intervention. Given the preoccupation
with the number-based claims, no external umpiring is required. The kind of boundary-setting the court
did in the Mandal case would probably be seen today as unwanted interference. Just as the 50 per cent
limit is seen as a nuisance, the question of inclusion in the register of reservation is also supposed to be
out of bounds for the judiciary. It is not just impatience with a conservative institution manned by the
elites; the judiciary is seen as an external and non-legitimate player because the issue is no more seen as
originating in the constitution.

The fundamental shift, then, is not just about competitive claims over public resources such as education
and state employment. Instead, reservation is seen as a mechanism falling outside the purview of the
normative frame set by the constitution. It is more about a new, emerging power-sharing where
proportionality governs.
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The public-private gap in health care

George Thomas is Chief Orthopaedic Surgeon at St. Isabel’s Hospital, Chennai
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The recent controversy about transparency in the working of the
cadaver transplant programme in Tamil Nadu has provided an
opportunity to revisit the vexed question of medical rationing in
India. It is a hard reality that not all medical interventions are
available to every citizen who may need it. The gap between what
is technologically possible and what government hospitals
generally provide widened appreciably after the technological
leaps in medical care began, starting in the 1980s.

The NITI Aayog’s document, ‘Three Year Action Agenda, 2017-18 to 2019-20’, has a section on health
care. One of the recommendations is for the government to prioritise preventive care rather than provide
curative care. The document also advises the government to pay attention to stewardship of the health
sector in its entirety rather than focussing on provision of health care. Therefore, the system of private
health care for those who can afford it and government care for those who cannot will continue in the
foreseeable future.

Every government since Independence has stated egalitarianism as its goal in health care. The policies,
however, have not matched the statements. Many interventions, especially those which are very
expensive, continue to be provided only to those who can pay for them. This is medical rationing of the
covert kind. Token provision of these interventions in a few government hospitals is merely an attempt
by governments to appear fair.

The new Ayushman Bharat health scheme to provide secondary and tertiary care to those who are socio-
economically deprived has a cap of X5 lakh per family per year. It is quite obvious that many
interventions cannot be accessed for this amount, certainly not human organ transplants.

Transplanting a human organ is not a single event, but a life-long process. The actual act of
transplantation itself needs expensive infrastructure and trained human resources. For the continuing
success of the transplanted organ, expensive medication is needed. It is a sad truth that in India, out-of-
pocket expenses for medical care are about 70% of all medical expenditure, and this particular
intervention is only going to be available to those who can pay.

Health care in India is obviously not egalitarian, but is it at least equitable? The evidence suggests
otherwise. Governments have been giving subsidies to private players, especially to corporate hospitals.
The repeated boast that India can offer advanced interventions at a fraction of the costs in the West does
not take into account the cost of the subsidies that makes this possible. Since it is all taxpayers’ money, it
is a clear case of taking from the poor to give to the rich. In an illuminating article, “Investing in health”, in
the Economic and Political Weekly (November 11, 2017), Indira Chakravarthi and others pointed out that
private hospital chains in India have entered every segment of medical care, including primary and
secondary care and diagnostics. Most have large investors from abroad and some are effectively
controlled by foreign investors. In short, taxpayers’ money is being used to ensure profits for foreigners.

Successive governments have been increasingly dependent on the private sector to deliver health care.
The Ayushman Bharat scheme is a further step in this process. The benefit to patients is questionable but
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private players will see a large jump in profits. It will further institutionalise medical rationing by
explicitly denying certain interventions — a “negative list” presumably of procedures which will not be
covered, which is not yet in the public domain.

Besides being inequitable, medical rationing has other detrimental effects. One is a distrust of the public
in government hospitals. The poor expect to get from them what the rich get in private hospitals. With
present policies, this is simply not possible. Without a clearly defined mandate, morale among medical
personnel in public hospitals is low. The perception that doctors in the private sector are much better
than those in the public sector has a severe debilitating effect on the professional image of medical
personnel in public hospitals. Attempts by doctors to provide these high technology interventions in
public hospitals is bound to fail without continuing commitment from policymakers; it is quite clear from
policy documents, which doctors and the public do not read, that such commitment will not be
forthcoming.

Our hearts tell us that every possible medical intervention should be available to every citizen. Our minds
tell us that the government is not committed to this. The only pressure group which can ensure at least
equitable medical care is the electorate. Until such time as it demands this from governments, we will
continue to witness the tragic drama of two levels of medical care in India.
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