&

ME < www.dafeias.com | 1
IMPORTANT NEWSCLIPPINGS (27-May-17)

The Economic 'TIMEs Date: 27-05-17

Bail must be the rule rather than the exception

The Law Commission has done well to recommend a complete overhaul in the way courts grant bail. Bail must
be the rule rather than the exception, given that every person charged with a crime is presumed innocent until
proven guilty. Reform in bail jurisprudence that includes fast disposal of bail applications, easier surety
requirements and minimising pretrial detention is overdue.Inconsistency in the bail system is one of the main
reasons for crowding of prisons — it is appalling that 67 per cent of the prison population is awaiting trial in
India. Rightly, the Supreme Court has frowned upon the mechanical attitude towards detention.Courts must
deny bail only under three conditions. One, the person charged with the crime is likely to flee. Two, the accused
is likely to tamper with evidence or influence witnesses. Three, the person is likely to repeat the same crime if
granted bail. The need is to protect a citizen’s right against arbitrary detention in sync with international
norms.

The Law Commission has proposed a strict approach towards economic offences, saying such offences hurt the
economy, growth and global competitiveness of the country.This is correct. The Supreme Court had also said
that the entire society is aggrieved if economic offenders are let off the hook. There are economic offences that
merit only financial penalties but those that cause major harm to other people or to the state have to be treated
with gravity. Cheating widows and orphans of their lives’ savings and pushing them into penury must be
treated as serious crime, for example.Ideally, the verdict on criminal and civil cases beyond final appeal should
be delivered within two years. This calls for significant reform, quantitative and qualitative.India has just 13
judicial posts per million people, though the Law Commission had recommended 50 judges per million of the
population, based on the ratio prevalent in the US in 1981. Surely, the need is to significantly increase the
number of judges and courtrooms and deploy information technology-assisted, reformed procedure to deliver
speedy justice.
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i =T oSt BT AT g1 Y, g e, fesrelt, wrerer, e S & SE T ot fwer 72 a9t 7 3180 ¥ =1«
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SATEIT AT g5 gl THT g 31 15T & A1 KA1 & JIET 8, TR ST q&7 HT A7 a1 FHfad 747 8 37 Fraieaad
FT ATt e % forw v areaedT 59 Suersy FRTAT 81 ST e Y ieE gUre ST F SR et o et & =
TTAETT T ATAAT ST &7 gl AT HlA ol GRHAT #0f G2 | ST 6l LT & Heaed®q 1T Tl § A e
A F F [0 2| TAEIgeT & A1 § T, AEE Y SENE STH A7 TTSA71 [ JSil & 0 J@ 6 oIy I &am
T Ty TA Tgd % qgd Tawgdl &l g8 & et & I &1 of v sr=7 wamar 927 81 38 W At F w67 97 ag@ g #ir
TreaTted T g1 =TT qeg ga af=at & aHgt 7 17 w7 w27 2 e ad Efvw ot 9w sre afa aqgt #1 wea
TR ITIT &) =7 |ET T H<h Af=al & THT T & THE! G137 GaradT T&T9 6 TS| ST G9a! & UF A1 Ta T8 o7 &
=AH UF afvg sttt #r onfae R war SeE framr = fuet & @9 &6taT a8 9 w59 = fE @
TreTed T =8 ad =7 augt & o1 fRrpTfert 7 Fraifead F0 7 T ST I47 81 ST 9% AArgdy qgl aaedi
T T AT HAT A1 graTl U = v qaeadt =i i @ % o o194 gger ff ST a9 6 T g1 99197 6
e IY AT hiad HLed ATel ATSTAT AN Tl THTH FA, 1175 T FHIIAT HI GHTE F2A, T A T Fole wl /AT
S AT FEH AT AT FAATT FIA KT gME F O ST T AT F47 37 e ¥ OrET F F@T % forg 337 o
S1ATE FsTe § FSAT ST AT-FST 77 & = 9T H G HA ST UL & ST A1 Al HH FLeA 1 T Gorrd
T T TR T AT hied Fd H HEE el 3T 38 TRUTHEAST TSRS A1 FT FHH FHLA 6 T | il S|
T % qgd ol TSt & F TTATATATAT AT HT TLFTE F ATEAH H GTAF TEATT AT FT HIRT o T AT L&A T T2 2
U [ AT SISTee Hell § O AR (@47 AT| STATh 37 T AT FT THE &€ €9 F f@@rs a7 § 677 70
THAT B, ATeheT I [T Tl 3 T IS &1 TATHIAE AT 0T SH T ToRAT T of Tg TRTH g T Toger o= aut
famT foreft seae & et o grierer o ram 81 v & 6 =8 ik 1 S T g

[ F&® fifd T % &g § 5T g7 da 7 7w a9 AT g ]
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Beyond triple talaq

Central issue is not finality and manner of divorce, but inability of law,
society to support women after it

Triple talaq unilaterally pronounced in one sitting by the husband giving finality to the divorce is an emotive
issue. This practice is not referred to in the Quran. Even Hadith, which legitimises this practice, says that it is
sinful. It is referred to as valid in law, bad in theology. Now that the hearing in the Supreme Court is over and
the judgment reserved, it would be inappropriate for me to comment on the merits of the issue.What is of
concern, however, is that there is no data available suggesting the frequency of triple talags pronounced in one
sitting. IndiaSpend.org, quoting Census 2011 data, states that “among divorced Indian women, 68 per cent are
Hindus whereas 23.3 per cent are Muslims”. Of the 23.3 per cent, we have no data to find out the percentage of
Muslim women divorced because of the pronouncement of triple talaq in one sitting.The census also puts the
divorce rate among Muslims at 0.56 per cent as opposed to 0.76 per cent amongst Hindus. Neither the
government nor the Law Commission has conducted any survey on the extent of triple talaqg among Indian
Muslims pronounced in one sitting.

A recent survey conducted by the secretary of the Sachar Committee found that of all the divorces amongst the
Muslim community, the ones attributed to triple talaq pronounced at one sitting represented only 0.44 per
cent. The survey concludes that the incidence of triple talaq is trivial with only one out of a total of 331
instances of reports of talagq both by men and women. It is, therefore, clear that the constitutional issue was
being addressed without the necessary data.For centuries, women have not been equal partners in a marriage.
Even today in India, barring a very small percentage of empowered women, they are neither part of the
mainstream of national life, nor are their genuine concerns addressed. At the heart of it is the iniquitous nature
of a patriarchal society. The fact that 50 per cent of mankind owns less than 2 per cent of its assets
demonstrates the stark reality.If two people cannot live together, both should have the right to opt out of the
marriage. In an ideal world, that would be an acceptable solution. In India, by and large, women are not
educated enough to be bread winners, and within the moorings of traditional cultures, do not have the courage
and the capacity to leave the matrimonial home. Given the inequality prevalent in family structures, the
woman’s right to opt out is suicidal.For the husband, that option is less daunting. This does not mean that men,
in most cases, opt out of the marriage without reason. Barring some exceptions, it is only when incompatibility
cannot be resolved that men opt out. Given the patriarchal environment, they are better placed to do so, being
the dominant partner.The central issue, therefore, is not the finality and the manner in which women are
divorced, but the inability of both law and society to protect women after divorce. Court proceedings are
dilatory, delaying quick resolution. Unless the issue of the empowerment of women is addressed, the practice
of women being unfairly treated will remain unresolved.Neither the government nor the Law Commission has
conducted any survey on the extent of triple talaq among Indian Muslims pronounced in one sitting.

We have statutes in place which give women the right to seek or deny divorce. Absent divorce by consent, the
wife has neither the wherewithal nor the capacity to defend herself in prolonged court proceedings. There is no
light at the end of the tunnel. Most often women just abandon legal options and live a life of misery thereafter.
Most of the time, they suffer ignominy throughout their life, not having the courage and financial capacity to
seek divorce.What the government and we in society need to do is to address the issue of gender justice. A legal
proceeding in the Supreme Court may pay political dividends outside court but it does not address the real
issue. The government should conduct a study about the effectiveness of divorce proceedings in family courts
and bring about changes, both through legislation and other measures, to provide a support system for women
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in such a predicament.A fund at the level of state governments to enable destitute and disempowered women to
support them in legal proceedings may help. In many situations, the husband may not also have the
wherewithal to support women adequately during the course of litigation because of other family
responsibilities. The domestic financial pie is often too small to distribute equitably. There are provisions in the
law under the Protection of Women from Domestic Violence Act, 2005, which entitle the wife to share the
household where the couple resided. But that does not deal with all possible situations. Not everyone has a
house big enough for sharing or a house capable of partition, given the levels of poverty in our country.Systems
of law may differ. Methods of divorce may differ. The procedure of resolution of disputes pending litigation
may also differ. Whether a particular procedure which prolongs the agony of the couple for years without

resolution is better than a quick divorce after which issues relating to the security and the future of women are
addressed is debatable.

Furore and uninformed debates in the media only help to obfuscate the issue. An attempt by the political
dispensation to empathise with women when their record in treating women is suspect will not serve their
cause. Constitutional morality can only serve the cause of women if constitutional values in Part III of the
Constitution are respected. The record of all governments in this regard is abysmal.Mouthing platitudes in
court is not enough. This battle is not to be fought in the court room alone. The real challenge is to fight this
battle outside. What needs to be changed is the patriarchal mindset and social prejudice. What is needed is a
government that does not shed crocodile tears.

The writer is a senior lawyer, Congress leader and former Union minister. He is
representing the All Indian Muslim Personal Law Board in the triple talaq case
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Bail or jail: on bail law reforms

Date: 26-05-17

The Law Commission’s report on bail law reforms deserves urgent
attention

That bail is the norm and jail the exception is a principle that is limited in its application to the affluent, the
powerful and the influential. The Law Commission, in its 268th Report, highlights this problem once again by
remarking that it has become the norm for the rich and powerful to get bail with ease, while others languish in
prison. While making recommendations to make it easier for all those awaiting trial to obtain bail, the
Commission, headed by former Supreme Court judge B.S. Chauhan, grimly observes that “the existing system
of bail in India is inadequate and inefficient to accomplish its purpose.” One of the first duties of those
administering criminal justice must be that bail practices are “fair and evidence-based”. “Decisions about
custody or release should not be influenced to the detriment of the person accused of an offence by factors such
as gender, race, ethnicity, financial conditions or social status,” the report says. The main reason that 67% of
the current prison population is made up of undertrials is the great inconsistency in the grant of bail. Even
when given bail, most are unable to meet the onerous financial conditions to avail it. The Supreme Court had
noticed this in the past, and bemoaned the fact that poverty appears to be the main reason for the incarceration
of many prisoners, as they are unable to afford bail bonds or provide sureties. The Commission’s report
recommending a set of significant changes to the law on bail deserves urgent attention.
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The Commission seeks to improve on a provision introduced in 2005 to grant relief to thousands of prisoners
languishing without trial and to decongest India’s overcrowded prisons. Section 436A of the Code of Criminal
Procedure stipulates that a prisoner shall be released on bail on personal bond if he or she has undergone
detention of half the maximum period of imprisonment specified for that offence. The Law Commission
recommends that those detained for an offence that would attract up to seven years’ imprisonment be released
on completing one-third of that period, and those charged with offences attracting a longer jail term, after they
complete half of that period. For those who had spent the whole period as undertrials, the period undergone
may be considered for remission. In general terms, the Commission cautions the police against needless arrests
and magistrates against mechanical remand orders. It gives an illustrative list of conditions that could be
imposed in lieu of sureties or financial bonds. It advocates the need to impose the “least restrictive conditions”.
However, as the report warns, bail law reform is not the panacea for all problems of the criminal justice system.
Be it overcrowded prisons or unjust incarceration of the poor, the solution lies in expediting the trial process.
For, in our justice system, delay remains the primary source of injustice.




