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Mediation question

By making Pakistan crack down on terror, Washington can aid India-Pakistan peace process

US envoy to UN Nikki Haley’s assertion that the Donald Trump
administration is open to playing a proactive role in de-escalating
tensions between India and Pakistan goes against the position of
previous US administrations, that had preferred to adopt a
hands-free approach to India-Pakistan issues. There are several
issues here that need to be carefully considered.

First, there is a consensus that Indian and US interests today are
increasingly converging. This is especially true in the area of
fighting terrorism. Trump himself has repeatedly emphasised his
desire to vociferously go after the Islamic State (IS) terror group.
Given that Pakistan has long been a hotbed of Islamist terrorist
outfits, there’s a danger that it might become an IS outpost in the near future. In that sense, New Delhi and
Washington are veering to the same position on terrorism emanating from Pakistan. It’s in both Washington’s
and New Delhi’s interest for the Trump administration to get Islamabad to crack down on terrorism.

And since Pakistan-based terror is intrinsically linked to the Kashmir issue, US intervention against terrorism
will certainly aid India’s case here. It’s also a fact that New Delhi’s allergy to any kind of US mediation in India-
Pakistan issues is coloured by the legacy of the Cold War when Islamabad was seen to be in Washington’s
camp, as well as the 1948 UN resolution recommending a plebiscite in Kashmir. However, the scenario has
changed considerably today with the Trump administration even ready to take action to counter China’s
coddling of Pakistan-based terrorists.

Despite such strategic convergence, New Delhi is right in rejecting direct US mediation in India-Pakistan issues
as it needs to retain its freedom to manoeuvre. But it can not only live with international pressure on Pakistan
on terror, that in fact is the only way Islamabad (and Rawalpindi) can be persuaded to drop its support of
terror groups. After all, when President Bill Clinton addressed the Pakistani people live on television after the
Kargil war to proclaim south Asia’s borders cannot be redrawn with blood, that is a form of ‘mediation’ which
New Delhi can welcome. If Washington is successful in getting Islamabad to drop its strategy of covert warfare,
it will create the right atmosphere for New Delhi and Islamabad to bilaterally resolve all outstanding issues.
Perhaps the right term is not so much ‘mediator’ but ‘facilitator’.
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Condemn the horror of chemical weapons

The chemical gas attack in Khan Sheikhun in Idlib province of
Syria, killing more than 100 persons including children and
injuring many more, is condemnable. It is a stark reminder of
the immense dangers that are faced by ordinary men, women
and children — the real victims of the unending civil war in
Syria. Syrian President Bashar al-Assad denies responsibility.
The problem is that his track record of chemical attacks on his
own people erodes his credibility.What is on Assad’s side is
that he is the one who stands to lose the most from such a
barbaric attack. It would be a shot in the arm for the
beleaguered Islamic State, if it can convince people that
government forces carried out the attack. Further, it would set
back Assad’s ally, Moscow’s efforts to make his removal a
precondition for cessation of hostilities. Russia has blamed the rebel forces and the Islamic State, saying that
the chemical agents were likely being stored in the rebel’s large ammunition depot in the area that Syrian
planes bombed earlier in the day.

It is true that after 2014, when the Assad regime was forced to give up its stock of chemical weapons, chemical
agents like mustard gas have been used in clashes between the ISIS and other rebel groups. However, some
experts maintain that only the government forces have the capability for an attack of Tuesday’s
magnitude.Rebuilding Syria and peace for its people now becomes an even more elusive goal. As the United
Nations Security Council meets in the shadow of this horrific attack, it will need to go beyond blame and
counter-blame and lay out the roadmap for a modicum of peace in Syria. Continued finger-pointing and
impasse by the world’s leaders will only prolong the suffering of the Syrian people and strengthen terrorist
forces like the Islamic State.

Date: 06-04-17

Loan waiver: Reduce the moral hazard

In Uttar Pradesh, the newly-elected government of Yogi Adityanath has announced that over Rs36,000 crore of
farm loans will be waived off. This is not unusual: under conditions of distress, farm loans have been written
off in the past. A good example is the waiver of nearly Rs80,000 crore of these loans in 2007-08 by the UPA-
1regime after a global economic crisis.

Yet, every time such things have been done, there have been worries about the structure of public finance and
the health of banks and the relationship formal lending institutions have with farmers. The government of UP
will finance the scheme, as reported, through bonds. But it is fiscally weak, with its deficit soaring to the highest
in four years. Its finances rank among the worst in three large states. Yet, a political promise made in a time of
agrarian distress has to be kept by the Adityanath government.Banks already have an exposure of Rs86,000
crore-plus to the farm sector in UP and there are fears that this new loan waiver will encourage borrowers to
default in future, a problem called moral hazard in economic theory. If borrowers suspect they can get away
without repaying loans in future, they will borrow even more recklessly and ignore repayments. The lender-
borrower relationship, essentially built on trust, will collapse. Yet, there is a way to minimise the damage, to
maintain the lender-borrower relationship while writing off loans in part or in full. Instead of the state paying
money to banks for loans that are written off, the UP government should advance money into farmers’ accounts
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for whatever amount of relief it wants to give on the principal and interest owed to banks. Farmers can then
repay banks for the same.Such a mechanism of debt relief would maintain the borrower-lender relationship
that is crucial for formal banking, prevent large-scale relapse of rural lending into the arms of the high-cost,
informal moneylender, and promote the development of formal banking institutions in rural India. Given a bad
situation, it makes sense to not make it worse.
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Minority Report

Designation of ‘minorities’ is well-settled in law. The current debate is
unnecessary

“Equality to all and appeasement of none” has been the BJP’s mantra, though contradictory signals are now
visible and strangely, the majority community is presented as a victim of so-called “minority appeasement”



&

ME ) www.dfeias.com | 6
IMPORTANT NEWSCLIPPINGS (06-Apr-17)

even in Gujarat where elections are due in a few months. Minority rights are essential in a democratic,
pluralistic polity because as Franklin Roosevelt reminded us, “no democracy can long survive which does not
accept as fundamental to its very existence the recognition of the rights of minorities”.Manmohan Singh, as
Prime Minister, had said that minorities have the first claim to national resources. Najma Heptullah, former
Minority Affairs minister in the Modi Government, in her very first statement had refused to even accept
Muslims as a “minority”. Some years ago, the Allahabad High Court held that Muslims are not minority in
Uttar Pradesh as there is “no threat to their extinction”. It said there is no minority in India. Even as to the
Jains’ minority status, the Supreme Court (SC) had held that minority-majority is a legacy of past and no new
community may now be recognised as a minority.Last year, the Modi government asserted in the SC that a
secular government cannot set up minority universities. The National Minority Commission is now headless
and has just one out of the eight stipulated members. The National Commission for Minority Educational
Institutions has been similarly headless for the last three years or so. The Modi government has now asserted
in the apex court that Hindus are a minority in the state of Jammu and Kashmir.

In a rare move of unanimity, both the Centre and the state government have agreed to resolve this issue
together. J&K is currently ruled by the PDP-BJP alliance, so there is nothing surprising in this consensus
particularly when Hindus are to be given minority status.The expression “minorities” has been employed at
only four places in the Indian Constitution. The headnote of Article 29 uses “minorities”. Then the expression
“minorities or minority” has been employed in the headnote of Article 30 and in clauses (1) and (2) of Article
30. Interestingly, no definition of the term is given in the constitution.Under International law, minorities are
groups that possess distinct and stable ethnic, religious and linguistic characteristics. The crucial point is that
these characteristics differ from the rest of the population, and that these groups wish to preserve their
distinctive identity even if this identity does not conform to the norms and the values of the majority.

Thus, a minority is a group that is numerically smaller in relation to the rest of the population, it is non-
dominant to the extent that its values are either inadequately or not represented in the public sphere or in the
constitution of societal norms, it has characteristics which differ from the majority group and more
importantly, it wishes to preserve these characteristics. Thus, numerical inferiority or powerlessness is the test
to determine minority status.The SC has consistently maintained that minorities are to be defined on the basis
of “numerical inferiority”. Since the constitution talks of both religious as well as linguistic minorities, courts
have held that minorities are to be defined at the level of the state, as states were carved out on a linguistic
basis. Thus, Hindus are certainly minority in J&K and no one should deny them this status.

The current case is unnecessary as the law is well settled. The SC, in the D.A.V. College case did hold Hindus as
a minority in Punjab. Hindus also have minority status in several Northeastern states.Since the linguistic basis
of state creation is no longer valid after the creation of Telangana, the apex court may re-examine this issue in
the context of religious minorities. One approach can be to define religious minorities nationally and linguistic
minorities on the basis of the state. But a better approach would be to accept the dissenting opinion of Justice
Ruma Pal in the TMA Pai case under which minority status should be determined in relation to the source and
territorial application of the particular legislation against which protection is claimed. If it is a parliamentary
law, minorities must be defined nationally. On the other hand, if it is state law, minorities may be defined on
the basis of numerical inferiority in the state.

The writer is Vice-Chancellor, NALSAR University of Law, Hyderabad. Views are

personal
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The right to recall legislators

It must coexist with the right to vote in order to deepen our democratic
roots

“There can be no doubt, that if power is granted to a body of men, called Representatives,
they like any other men will use their power not for the advantage of the community but for
their own advantage, if they can.”

— James Mill

The ancient Athenians, under their unique democracy, came up with a social custom. Each year, in the sixth or
seventh month of their 10-month calendar, all the men were asked in their assembly whether they wished to
hold an ostracism. If it was a yes, an ostracism was held two months later, in a reserved section of the local
agora. Here, citizens wrote down the names of those they wished to be ostracised on shards of pottery, which
were then deposited in urns. Officials counted the shards. Whoever had the largest pile of ostraka — the pieces
of broken pottery that were used in voting — was banned from the city for 10 years.

Even though such methods lacked due process and the course of justice, many would-be tyrants and
individuals accused of corruption were banished this way.The modern-day right to recall is a direct successor of
such methods. A recall election is typically a process by which voters seek to remove elected officials through a
direct vote before their term is completed. It has been in place in Canada’s Legislative Assembly of British
Columbia since 1995. Voters can petition to have their parliamentary representatives removed from office, even
if the MLA is the premier, with a by-election ensuing soon after. In the United States, the states of Alaska,
Georgia, Kansas, Minnesota, Montana, Rhode Island and Washington allow for recall on specific grounds such
as misconduct or malfeasance.

Its progress in India

This is not a new concept for India. The concept of “Rajdharma”, wherein the lack of effective governance was a
cause for removal of a king, has been spoken about since the Vedic times. One of India’s leading humanists,
M.N. Roy, proposed, in 1944, a shift to a decentralised and devolved form of governance, allowing for
representatives to be elected and recalled. Jayaprakash Narayan, in 1974, spoke extensively on the subject.
Section 47 of the Chhattisgarh Nagar Palika Act, 1961, provides for holding of elections to recall elected officials
due to non-performance. The Right to Recall also exists at local level bodies in Madhya Pradesh, Bihar and
Chhattisgarh. Nearly a decade ago, Lok Sabha Speaker Somnath Chatterjee sought the introduction of a system
of a “Right to Recall” of a legislator to ensure accountability. According to a media report of 2011, in Gujarat,
the State Election Commission had advised amendments to introduce a right to recall of elected members in
municipalities, districts, talukas and village panchayats.In a first-past-the-post system in a democracy,
unfortunately, not every elected representative truly enjoys the mandate of the people. Logic and justice
necessitate that if the people have the power to elect their representatives, they should also have the power to
remove these representatives when they engage in misdeeds or fail to fulfil their duties. There exists no
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recourse for the electorate if they are unhappy with their elected representative. The Representation of the
People Act, 1951, only provides for “vacation of office upon the commission of certain offences and does not
account for general incompetence of the representatives or dissatisfaction of the electorate as a ground for
vacation”. However, due care must be taken in the introduction of legislation associated with such laws.
California’s gubernatorial recall elections are notorious for the influence of special interests, with Governor
Davis’ recall vote, in 2003, a classic example.

Some safeguards

To encourage the process of the right to recall, legislative change is needed which seeks to introduce recall
petitions, for elected representatives in the Lok Sabha and in respective Legislative Assemblies. While it is
necessary to ensure that a recall process is not frivolous and does not became a source of harassment to elected
representatives, the process should have several built-in safeguards such as an initial recall petition to kick-
start the process and electronic-based voting to finally decide its outcome. Furthermore, it should ensure that a
representative cannot be recalled by a small margin of voters and that the recall procedure truly represents the
mandate of the people. To ensure transparency and independence, chief petition officers from within the
Election Commission should be designated to supervise and execute the process.

Having such a right offers a mechanism to ensure vertical accountability. Such a right would be a significant
check on corruption along with ongoing criminalisation of politics. Numerous studies highlight that “elected
representatives who are not up for election behave differently to those who are” — economic growth is typically
higher and taxes, spending and borrowing costs are lower under re-election-eligible incumbents than those
operating under fixed-term limits.A free and fair election is a right of the citizens of the country. When their
elected representatives no longer enjoy the confidence of the people, the people must have a right to remove
them. The true idea of democracy can only be achieved on this edifice of accountability for politicians. Having a
process to recall could also limit campaign spending, as morally skewed candidates weigh the risk of being
recalled. This right would help engender direct democracy in our country, broadening access and raising
inclusiveness. To deepen democracy, the right to recall must be given hand in hand with the right to vote.

Feroze Varun Gandhi, a Member of Parliament representing the Sultanpur
constituency for the BJP, has introduced a bill in Parliament on the right to recall
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