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A judge’s role

Neil Gorsuch stands up for neutrality, judicial independence and the
separation of powers

It’s welcome that Judge Neil Gorsuch, despite being nominated by
President Donald Trump to fill the US Supreme Court seat left
vacant by Justice Antonin Scalia, has taken exception to Trump’s
remarks castigating judges and the judiciary following a court ruling
that blocked the Trump administration’s travel ban. It’s not unusual
for US presidents to disagree with court judgements. But Trump’s
withering comments are unprecedented in nature and appear to go
against the principle of judicial independence: he called the court
hearing, presided over by a “so-called” judge, a “disgrace” and said
the judge in question would be responsible for future terror attacks.

By describing such remarks as “demoralising” and “disheartening”,
despite being nominated to the Supreme Court by Trump, Gorsuch
has provided a fine example of judicial independence. It is indeed disheartening that his nomination is being
looked at as strengthening the Trump administration’s hands against its political foes. This goes against the
principle of separation of powers that any democracy must abide by: while the Trump administration and US
Congress can make laws within the framework of the constitution, it is judges’ duty to uphold those laws in a
spirit of neutrality, without fear or favour. They cannot be expected to act at the behest of the political
executive.

Gorsuch himself has explained admirably what a judge is supposed to do: “To apply the law as it is, focusing
backward not forward, looking to text, structure and history to decide what a reasonable reader at the time of
the events in question would have understood the law to be — not to decide cases based on their own moral
convictions or the policy consequences they believe might serve society best.” In an era of judicial activism in

India, these are principles that Indian judges would do very well to follow.

The Economic ' TivEes Date: 13-02-17

Tamil Nadu Governor Vidyasagar Rao should not
influence CM Choice

The governor of Tamil Nadu should not play a role in determining the next chief minister of Tamil Nadu. That
is the job of the legislators. Members of Tamil Nadu'’s legislative assembly are right now herded into a resort,
where newly anointed general secretary of the ruling AIADMK, VK Sasikala, keeps a watchful eye over
them.Yet, some MLAs and ministers have managed to escape her vigil and sneak out, reportedly to assess the
public mood after O Panneerselvam, the only person to whom Jayalalithaa, AIADMK’s erstwhile supreme
leader, had delegated political power, had staked claim to the chief minister’s post.
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MLAs being corralled to insulate them from external temptation is an odious sight.The one and only way for
the governor to not implicate himself in the selection of the next chief minister is for him to convene the
assembly and ask it to elect a leader.Whoever commands a majority will emerge the leader from that exercise.
If the governor invites Sasikala to become chief minister and prove her majority on the floor of the House, that
would give her an undeserved advantage. So would Panneerselvam get an undeserved advantage if the
governor were to invite him to prove his majority.

There is no reason for the governor to first show his preference and make that gubernatorial preference a factor
in the choice of the chief minister. It is not fair to the aspirants and brings in considerations not envisaged in
the Constitution to the choice of the chief minister.Tamil Nadu’s political drama derives from the absence of
inner party democracy in India’s political culture and specifically within the ATADMK. The governor’s role
should not be to add to democracy deficit but to make amends, to whatever extent possible. Is that too much to
ask of governor Ch Vidyasagar Rao?

Date:13-02-17

CAG should audit GSTN, leave internal working to its
board

Should the Comptroller and Auditor General audit the Goods
and Services Tax Network (GSTN), which is the nodal body to
which indirect tax payments (other than Customs duty) by all
producers and suppliers of goods and services will file their tax
payments, once GST kicks in, and will reconcile input tax credit
claims with tax receipts? The government holds only a minority
stake of 49% in GSTN, but the company would process more
than half the nation’s tax receipts.

GSTN opposes the idea of a CAG audit, but the CAG and some
other parts of the government feel otherwise. The solution to
this budding controversy is fairly straightforward: GSTN’s own finances should be audited like a private
company’s while the CAG must audit the tax collection work.

The whole point of setting up GSTN as a private company was to make it fleet of foot and efficient, with the
operational freedom to keep functional an information network to which billions of tax payment receipts and
input tax credit claims would be uploaded and which must process these filings at top speed to find
reconciliation or spot tax liability. To build multiple rounds of redundancy, and maintain and upgrade its
server capacity and speed, GSTN needs to be free from the time-consuming and suboptimal rules and
procedures of government procurement and recruitment.

As the principal shareholder, the government has the opportunity to appoint the kind of directors to the GSTN
board who would ensure good corporate governance and expenditure control, aided by the normal audit
process. There is no reason for the CAG to audit the internal working of GSTN and raise objections that might
be procedural rather than substantive in nature but could still serve to raise needless controversy over GSTN’s
functional integrity.But when it comes to the work done by GSTN, there is every reason for the CAG to be
involved. In fact, the scrutiny and audit of tax filings of a sample from the total filings is an integral part of the
GST process, meaning that this part of GSTN’s work is open to scrutiny by revenue officials, in any case
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