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Judicial authoritarianism

Supreme Court’s order on national anthem dilutes constitutional
Jreedoms and must be reviewed

One unmistakable indication of a nation which professes to be democratic and tolerant is: Does it accord
freedom only to accepted and acceptable ideas and beliefs or does it also accord freedom to the thought we
hate? The latter is the essence of freedom and tolerance. The Supreme Court judgment pronounced in August
1986, in the case of Bijoe Emmanuel vs State of Kerala, was a ringing affirmation of this principle.In the
memorable words of Justice Chinnappa Reddy who headed the Bench “our tradition teaches tolerance; our
philosophy preaches tolerance; our Constitution practices tolerance; let us not dilute it”. The recent interim
orders and judgment of the Supreme Court dated 30 November dilute, in substance, the philosophy of
tolerance.

No doubt the intent of the Supreme Court Bench, headed by Justice Dipak Misra who passed the interim
orders, was good. However, the methodology prescribed and the measures it has mandated are based on
questionable assumptions. Under Article 51-A of the Constitution it is the fundamental duty of every citizen
inter alia to respect the national anthem. And therefore, according to the Supreme Court order, every person
has to stand up when the national anthem is played to prove his patriotism.

This is a novel notion of patriotism. It assumes that the acid test of patriotism is to stand up when the national
anthem is played. This reminds me of Samuel Johnson’s famous quip that “patriotism is the last refuge of a
scoundrel”. Surely there are other ways of showing respect for the national anthem than by standing up in
cinema halls when the anthem is played. Many people who stand up may well be scoundrels and devoid of any
sentiment of patriotism.

The assumption that making people stand when national anthem is played will instill a sense of ‘constitutional’
patriotism is fallacious. There may be diverse reasons why a person may not stand up when the national
anthem is played. For example, physical difficulty in standing up; or genuine religious or conscientious
reasons.Persons belonging to the Jehovah’s Witnesses sect, for instance, do not sing the national anthem
wherever, Jana Gana Mana in India, God save the Queen in Britain, the Star Spangled Banner in the United
States and so on. They desist from singing because of their genuine belief that their religion does not permit
them to do so.

In the words of the Supreme Court in the aforesaid Bijoe Emmanuel case, they do not hold their beliefs idly and
their conduct is not the outcome of any perversity. Their reasons may appear bizarre but if the belief is genuine
and conscientiously held then it is protected under the fundamental right of freedom of conscience guaranteed
by Article 25 of the Constitution. Judicially mandated duty of a citizen cannot override his or her fundamental
rights.It must be remembered that any person who intentionally prevents the singing of the national anthem or
causes disturbances to any assembly engaged in such singing can be punished under the Prevention of Insults
to National Honour Act, 1971. No one can object to this statutory provision.Way back in 1909, a question arose
before the Bombay High Court whether the belief of a Parsi Zoroastrian making gifts in favour of what he
believed to be the advancement of his religion and the welfare of his community or mankind was reasonable.
Justice Davar held that “a secular judge is bound to accept that belief — it is not for him to sit in judgment on
that belief, if that belief is genuinely and conscientiously held”.The Supreme Court in Bijoe Emmanuel
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approved of Justice Davar’s dictum and ruled that “the question is not whether a particular religious belief or
practice appeals to reason or sentiment .... Our personal views are irrelevant. If the belief is genuinely and
conscientiously held it attracts the protection of Article 25”. These salutary principles have been overlooked in
the Supreme Court’s recent interim directions which sadly make no reference to the Supreme Court’s judgment
in Bijoe Emmanuel.Furthermore the Supreme Court’s interim directions are incapable of -effective
implementation. Who will determine and how will it be determined how many cinema goers did not stand up
and what were their reasons for not standing up? Besides how many of them were non-citizens who are not
obliged to comply with the fundamental duties imposed on citizens under Article 51-A?

Such directions betray judicial overzealousness to intervene in matters which are beyond the judicial sphere.
The judiciary rightly commands the executive not to transgress the lakshman rekha. With utmost respect, the
judiciary should also observe its lakshman rekha, which is to refrain from dealing with matters which are
inherently beyond the judicial ken.The worrying part is that these directions, though certainly well intended,
could well usher in judicial authoritarianism based on the belief that judges are infallible and are the best
persons to administer the country. It would also provide ammunition to those opposed to judicial activism, and
worse, portray the judiciary in a ludicrous light. It is earnestly hoped that the Bench which passed these
directions will reconsider them at the next hearing keeping all relevant constitutional, legal and practical
aspects in mind.

Thre Econoviic ' Tives Date: 05-12-16

Isolate Pakistan but don’t build up jingoism

It is a matter of some satisfaction that the Amritsar Heart of Asia
ministerial conference, the sixth iteration of an annual event in
which 30-odd countries get together to discuss regional,
economic and security ties focusing on stabilising Afghanistan,
began with a clear focus on Pakistan’s continued support to
terror networks. It was no surprise that Prime Minister Narendra
Modi should stress the need to curb not just terror outfits but
also nations that support and finance them. What did come as a
pleasant surprise was Afghan President Ashraf Ghani’s readiness
to pull no punches on the subject. He said that Pakistan, which
has promised $500-million assistance to Afghanistan, could find
a better use for those funds in suppressing extremism. Taliban
factions have said that they find support in Pakistan, he said,
driving the point home.The conference contains China, along with all major South, Central and West Asian
nations, besides the major powers of the world and international organisations.

China can be expected to stand by its ‘friend’ Pakistan.But it is clear that Pakistan is finding it increasingly
difficult to present its indisputable role as a target of vicious terror attacks as a convincing shield against the
charge of sponsoring terror. This suits India all right. But to what avail? Until a route to supply Afghanistan
other than through Pakistan is viably established, the US and its allies will be constrained to put up with
Pakistan on an asis-where-is basis. India will have to rely on its own internal resources and preparedness a
great deal more thorough than what was visible at Pathankot, Uri or Nagrota armed forces posts to ward off
terror strikes.While using a major international forum to bring out Islamabad’s role in fostering terror as state
policy is fine, a risk must be recognised. There is much hostility towards Pakistan in the public discourse.
Tension has been building up along the border and the Line of Control as well. Tough talk against Pakistan
should not descend into jingoism that is a prelude to active hostilities.
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