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No cloistered virtue

The ends of justice are not served by invoking archaic contempt laws in
Katju case

The recent confrontation between Justice Markandeya
Katju and the Supreme Court has raised some issues on
contempt jurisdiction in India. While i have not read
Justice Katju’s blog posts, i understand that his pieces
contain rather intemperate language, and allegations
against all and sundry, bordering on sensationalism.But
this piece is not about Justice Katju or the judgment on
which he made remarks. Instead, two aspects of this
episode stand out: the manner in which the court has
handled the issue of contempt, and the relevance of
contempt law today.In the Soumya case the Supreme
Court acquitted the accused for murder but convicted
him to life imprisonment for rape, which Justice Katju
criticised in his writing. The subsequent incidents were

wholly unwarranted.

The court invited the former judge to defend his statements in person, then chose to take umbrage at his
writing, issued a contempt notice against him, and then asked security staff to escort him outside the premises.
Why did the court have to go through this theatrical public confrontation, when it could have issued a contempt
notice on the basis of the blog post alone?The second aspect is even more troubling: the relevance of contempt
law in a free society where criticism of the judiciary is inevitable. Judges have vast powers and people will not
remain silent about the exercise of such powers. Just as decisions of other branches of government attract
criticism, judicial decisions would also invite the same.The Supreme Court has held that for the judiciary to
function effectively, the dignity and authority of the courts must be respected and protected at all costs. But the
need to respect the “authority and dignity of the court” is borrowed from a bygone era; it has no basis in a
democratic system. The law of contempt should be employed only to enable the court to function, not to
prevent criticism.In many countries contempt jurisdiction is regarded as archaic and exercised sparingly. In
the US, courts no longer use contempt to silence comments on judges or legal matters. The First Amendment to
the US Constitution forbids imposition of contempt sanctions on a newspaper.The English position is best
demonstrated by the Spycatcher’s case in the late 1980s. After the House of Lords delivered the Spycatcher
judgment, the Daily Mirror published an upside-down photograph of the Law Lords captioned, “You Old
Fools.” But no contempt action was initiated against the newspaper.Lord Templeton, who was a part of the
Bench, reportedly said, “I cannot deny that i am Old; It’s the truth. Whether i am a fool or not is a matter of
perception of someone else ... There is no need to invoke the powers of contempt.” More recently the Daily Mail
ran a photo of the three judges who issued the Brexit ruling with the caption “Enemies of the People”, which
many thought was excessive. Yet the courts did not think it necessary to commence contempt proceedings.In
contrast, courts in India have adopted a much more authoritative approach. When Arundhati Roy criticised the
Supreme Court for vacating the stay for constructing a dam the court, although deciding that Roy had brought
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it into disrepute, chose not to pursue the matter saying that “the court’s shoulders [were] broad enough to
shrug off [these] comments”.

Contempt proceedings were, however, initiated against Roy after she led a demonstration outside the court,
with the court finding her affidavit objectionable, where she said “it indicates a disturbing inclination on the
part of the Court to silence criticism and silence dissent, to harass and intimidate those who disagree with it. By
entertaining a petition based on an FIR that even a local police station does not see fit to act upon, the Supreme
Court is doing its own reputation and credibility considerable harm.” The court decided she had committed
criminal contempt of court by “scandalising its authority with malafide intentions” and punished her with a
day’s imprisonment, with fine.Until recently, neither truth nor good faith were defences against the law of
contempt in India. This was rectified only in 2006 by an amendment to the Contempt of Courts Act. But this
was not followed in the Mid-Day case, where the Delhi high court sentenced employees of the publication for
contempt of court for publishing content that portrayed a retired Chief Justice of India unfavourably. Mid-Day
raised the defence of truth and good faith, but was not entertained.

The dilemma of law and contempt arises because of the need to balance two conflicting principles, ie freedom
of expression, and fair and fearless justice. But, as Justice Krishna Iyer said, the law of contempt has a vague
and wandering jurisdiction with uncertain boundaries. Such a law, regardless of public good, may unwittingly
trample upon civil liberties.Further, the assumption that respect for the judiciary can be won by shielding
judges from criticism misjudges public opinion. Surely an enforced silence, in the name of preserving the
dignity of the judiciary, would cause resentment, suspicion and contempt, more than it would enhance respect.
A mature and “broad-shouldered” approach to criticism can only inspire public confidence, not denigrate the
judiciary, for justice, as Lord Atkin said, is “no cloistered virtue”.

The Econovic ' Times Date: 18-11-16
Demonetisation

Pre-empt, don’t wait for, taxman terror

After demonetisation of Rs 500 and Rs 1,000 notes, the
government is likely to follow through with other tough
measures to demonstrate its resolve to root out black money.
Raids on premises of deemed hoarders of black money, forcible
opening of bank lockers, seizure of benami property under the
amended benami property law, and other tough measures are
not just possible but probable. The field of activity such
crackdown on black money would open up is rife with
opportunities for rogue tax officials to harass and blackmail
ordinary people. The government would do well to proactively

’ take measures to prevent terror by taxmen in the name of
eliminating black money. Action has to be taken in advance.So far, the drive against black money has been
ham-handed in implementation. An elementary thing would have been to wait for sufficient numbers of fresh
currency notes to be printed and ready before withdrawing the old notes. The design of the notes should have
been such as not to require recalibration of ATM trays. Whoever thought of printing Rs 2,000 notes bungled —
liquidity calls for greater numbers of Rs 500 and Rs 100 notes, when Rs 1,000 notes are withdrawn from
circulation. Rabi sowing areas should have received priority in allocation of fresh currency chests.Even now,
the terms of withdrawal, deposit and exchange are being chopped and changed almost on a daily basis. How to
regulate the conduct of taxmen should be thought through well, before they are unleashed on the public at
large. It could be made compulsory for members of raiding teams to wear body cameras throughout the
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operation, to record their interaction with the subject of the raid. The composition of the raiding teams could
be made diverse, drawing officers from different branches. Leave no room for regret ex-post.

Date: 18-11-16

Demonetisation

Extend the income disclosure scheme

The government should extend the Income Disclosure Scheme (IDS) that got over on September 30 till
December-end. This would avoid need for any retrospective changes in the tax law to penalise those depositing
more than Rs 2,50,000 by taxing them at a rate higher than the IDS rate. More to the point, it would let those
who are working assorted stratagems to convert their black money held in demonetised notes into the new
currency notes, gold or, dollars, paying a premium for the purpose, a chance to come clean, pay tax and hold
only fully accounted for wealth. This would reduce the amount of black money, as compared to a situation in
which people convert their existing hoard into a new one fully compatible with the new currency regime.
Further, the premium that facilitators of such conversion collect, to add to the country’s black money, would go
to the government’s coffers, as part of the tax, surcharge and penalty of 45% they would pay on disclosures
under IDS.The existing tax law allows a person to deposit cash as the current year’s income, and pay the tax
applicable on it. Reportedly, the plan is to collect data on all deposits above Rs 2.5 lakh, screen the data and
identity those with income that cannot be accounted for. If they have to be charged a rate higher than what
people paid under IDS, some retrospective legislation might be called for and that would invite its own odium.
The simpler alternative is to extend the IDS and give people one more opportunity, now that full clarity is
available that the government is serious about clamping down on black money, to come clean.

But how fair is it to honest taxpayers to keep offering tax evaders an opportunity to come clean on their assets?
That question was answered when IDS was first announced. These people who had not paid taxes when they
were due have to pay a higher rate of tax and penalty. But once their income becomes above board, the base of
taxation would rise permanently. If they are incentivised to stay below the honesty line, the exchequer would be
the loser. Extending the IDS is neater
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Date: 17-11-16

A challenge and an opportunity

A year and a half after China and Pakistan announced plans for an Economic Corridor, the CPEC, to connect
“Kashgar to Gwadar”, the two countries operationalised the trade route this week, with the first shipment
moving to Gwadar port and on to the Gulf and Africa. Many of the infrastructure and energy projects that are
part of CPEC, worth an estimated $46 billion, are already under way. Of this, $35-38 billion is committed in
the energy sector, in gas, coal and solar energy across Pakistan, with the combined expected capacity crossing
10,000 MW. This is roughly double the current shortfall the country experiences. In addition, the 3,000-km
rail and roadway project is expected to generate 700,000 jobs by 2030. While Pakistan sees CPEC as a game
changer, there are many challenges. There are some misgivings domestically, with critics questioning the
project’s viability, and some accusing China of launching a second “East India Company”. There are the
security challenges too, especially in the western areas near the key Gwadar port, where militants ranging from
Baloch nationalists to the Taliban and the Islamic State have carried out attacks. Systemic challenges include
project delays in the CPEC’s first year, which the World Bank warns could prove to be an impediment to
Pakistan’s overall growth. Pakistan-India tensions, unless contained, too could endanger sectors of the project
where Pakistani troops are engaged in providing security. Finally, the economic slowdown in China and the
political instability in Pakistan could impact the project’s future as well.

However, these internal considerations for Pakistan shouldn’t blur the bigger picture for India: CPEC is now a
reality. In the past India’s reaction to the project, announced a few weeks before Prime Minister Narendra
Modi’s visit to China in 2015, had turned from dismissal and disdain to disapproval and then to outright
opposition. India even raised concerns over projects in disputed Gilgit-Baltistan at the UN General Assembly.
Not only has the project gone ahead despite the objections, but China now sees CPEC as a physical link
between its One Belt, One Road (OBOR) project and the Maritime Silk Route (MSR). India has refused to be a
part of either. That Sri Lanka, Bangladesh and Afghanistan are all on board the OBOR and the MSR should give
India pause. It is important for Delhi to also take a closer look at the security implications of the China-
Pakistan clinch that is fast drawing in Russia in the north, all the way to the Arabian Sea, while China plans a
floating naval base off Gwadar.

Date: 17-11-16
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Use by date

India’s food safety authority has not been sure-footed on the matter of
issuing standards for fortified foods.

On Monday, the Food and Safety Authority of India (FSSAI) announced that it is working on fortification
standards for packaged food products such as cereals and biscuits. Fortification means bolstering the
nutritional content of a food product by increasing essential micronutrients such as minerals and vitamins. The
FSSAI has also issued draft guidelines for five fortified products — rice, wheat, salt, flour, milk and edible oil.
For a country long beset by the lack of food safety standards, the new guidelines are a significant first step.
However, the food safety authority has not been very surefooted about fortified foods. On the one hand, it is
contemplating operationalising the guidelines for rice, wheat, salt, milk and edible oil, even before issuing a
final notification. On the other hand, the agency has not specified a deadline for setting standards for packaged
foods.Such vacillation is unfortunate given that there is a growing body of opinion certifying the salience of
fortified foods to combat malnutrition. In fact, the first documented evidence of food fortification was in the
early 1900s in the US when vitamin B3 was added to coarsely ground corn — the staple of the poor in the
country — to help combat the rise of pellagra, a disease caused by the deficiency of this vitamin. In Britain,
after the First World War, the government ordered vitamins A and D to be added to margarine because butter
had become a scarce commodity in the country. In India, food fortification began in the early 1960s when
iodine was added to salt to combat goiter. But while the UK and the US and many other countries have
stringent standards on food fortification, India has been slow to get its act together.

The FSSAI’s indecisiveness is especially troubling in view of the government’s recent emphasis on fortified
food. In fact on October 16, the Minister of State for Health and Family Welfare Anupriya Patel announced that
fortified food would be a key element in the government’s fight against malnutrition. Programmes such as the
Mid-Day Meal Scheme, Integrated Child Development Scheme and the Public Distribution System would be
mandated to buy and distribute fortified food, she had said. In a country where the unorganised sector plays a
significant role in production, processing and packaging of food products, stringent standards are an
elementary first step. It is unfortunate that the FSSAI has not been pro-active on the matter.

Live
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