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T T TR g1 ST AT STALT T, T AT ST AT T TH AT AT | THHT Aedeh TAT< gl T gF T 6 AR
& ITE 7Y HE (hiee FTe) AT g1 TL 29T | 1.2 AT ST AT (HIH &1 39T % 1.3 ATE STHE Dl 8 o HIF § AT ST
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TG o ST &l gl gl &, LRI Hl T, [HAH ST AT g 16 ‘TAT oI &9 F (e hl @RI 9oha § dal al ST
THAT| I H T 97 ‘TAAT AT & AT Tohal T@a1 ae R A7 gf (e qar & q<ieni 9% a0 arel qaTs,
TqieT =TSt S AT ok AT T AT FH FIAT G| T2 AIET o FAT I L o (o7 ZL T IT TEAT HaH 35T g

FAT T % o7 Fg o AT H7 T ST R0 ST [@Aharsti 1, 97 a8 Slel GHEEN of F1 T &, AqT Tgi T6ha
g oF-39 &t qiAeT Iuarser FAT T ST TH AR F YHe T FLAT AT g1 F9 Y T-ateie (ForaeiaT
FEAT) 7 TH FTH Fl AT F (70 ATETT TAT 3T 1 3T §F THSE | Ueh G2 T4 (94 -AqTele § ST A0 3 BT e
TEA IT AT Fd TARTN AT AT Mg F Ble-gIe ATT-TTH AT THARTE T 26 T8 & THe TAHT F o &1 & g
TH AT T TgaT AT THeb (o7 AR T TaTe [QeTehe ATET TIATE et r| Tareq 7efia f e ol AT Aaard
FAT 20| fOEeT Feg ATl # gU KAH AT 6 A 28 a1 H gH AraEd €l Fd g1 = § ATAMT A 85 AT
FE =T Y RfSee Areawi & WA 92 AT FE w94 FT gall &l STHANT q&qat 7 78 TTAd qIarT qoha H gal
Tl ATd I g o AT AT siad: 22 TIAT AT T HTAH 2T &F &, (o7 U AT § AT 8 40 TIqerd aa AT ST
TqEHAT B AT ATEael F AN T ST THATE ISTHT U Tol § a8 TS HH ol daha ! 0T IS g7 Fererd THe & ol AT oTfah
FE T I, AT TH Hahe il TF o A g T IHA TG % AN Al 9 % Fi3e? T TgaATHe Ivg 9% AT AIT UHISE 6
A T UgATH w7 {237 81 99, J Fg om0 o Shererd it U efgreft aea1e 39 09 § IHL Tl 21 AN T8 Jga< qd ol
[EECE N
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Clean up politics

But state funding of polls is not the best idea for sucking out the black
money

Parliament is set for a stormy winter session as many parties are strongly protesting the chaotic way in which
Rs 500 and Rs 1000 notes have been scrapped over the last week. They are reflecting widespread worry about
the economic cost of the demonetisation drive, as consumption shrivels and employment takes a hit. Prime
Minister Narendra Modi is asking these parties to support the demonetisation drive in national interest. He
calls it a crusade against corruption and fake currency. Nevertheless, on the ground it’s being experienced as a
scorched earth policy that hits truckers, migrant labourers, small traders and those working in the rural or
informal economy particularly hard. The cash drought is taking a heavy toll on sowing, people die while
standing in queues, or struggle to pay for weddings, medical emergencies and even groceries.

There’s a growing feeling that government should have chosen a better way to combat black money. Former
RBI governor Raghuram Rajan, for example, considered demonetisation to be an old-fashioned tool. Since big
black money hoarders usually find ways around demonetisation it would be better to focus on stronger tax
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administration, as well as realigning taxes so as to kill the incentive for generating black money in the first
place. High stamp and registration duties in the real estate sector, for example, encourage hiding the real cost
of transactions.As the political debate gathers heat, Modi has widened it by suggesting state funding of polls.
But this idea is not less contentious. How exactly will a government running deficits get into the business of
providing political parties with the funding they need? Suppose it could be done this time with the deposits of
the demonetisation drive — which in itself would be a travesty as the outcome of people’s current travails would
merely be more money for politicians — what about the next time?Diverting money for this purpose would also
open up another racket — parties would contest merely to win state funding. What would work better is a
change in political culture, whereby all political parties reveal the sources of their funding. Parties must also
stop victimising businesses if it is disclosed that a particular business donated money to the opposite side. Only
such a culture of open disclosure can suck the black money out of politics.

The Economic ' TvEes Date: 17-11-16
Black money

State poll funding not a good idea

It is welcome that Prime Minister Modi wants a debate on
transparency in political funding, as part of his drive to
clean up black money. This is a prerequisite for any
sustained and effective cure for black money. So long as
India’s politics is systemically dependent on unaccounted
money for its finances, there can be no decisive political will
to eradicate black money. Political parties spend huge
amounts of money every year and even more in election
years. They report income that is only a fraction of what
they spend. When the bulk of their spending is financed by
unaccounted income, it compromises the integrity of
governance, suborns the civil service, promotes crony
capitalism and makes managing the government a decisive
core competence of entrepreneurship. All this will change if
the sources of political funding are made fully transparent.

Many people recommend state funding of elections as the best way to achieve transparency in political funding.
This is a very bad idea. To begin with, India collects just about 16% of GDP as tax and state expenditure on
many essential public goods such as primary healthcare and public health engineering is pitifully small. Public
resources have to be channelled towards and not diverted from such essential services, and that, too, to finance
something that already gets abundantly financed. Further, state funding of elections will not prevent parties
from soliciting and getting undisclosed supplementary private funding, with associated implications. State
funding is not the solution to opaque funding of politics in India.What will work is strict monitoring of
expenditure by political parties and their functionaries at every level, starting with the panchayat, polling booth
area and municipal ward. Every party should disclose its expenditure every month at every level. This should
be open to challenge by rival parties, media, etc. The Election Commission could determine the actual
expenditure and ask the parties to show source of income. Parties will have to collect money in the open. This
will bring in transparency.

Date: 17-11-16
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Simultaneous polls

If only state, central elections could coincide

The prime minister has suggested that the nation hold all
elections to state and central legislatures all together, once
@ every five years. The idea has definite appeal: it would save
resources, both of the government on polling
arrangements and of political parties that end up spending
huge fortunes on poll campaigns. No less significant would
be the focus the business of governance at the Centre could
gain by not having to worry about how a measure
proposed by the Centre would affect the outcome of a
proximate state poll. But the idea of holding simultaneous
state and central elections is not practical without
constricting extant democratic space.

India started off with simultaneous elections to state

- assemblies and Parliament. These elections diverged as a
result of political developments that terminated the life of certain legislatures before their full term, starting
with the dismissal of the Communist government of Kerala two years into its term in 1959. Sometimes, a
government could lose the confidence of the House because of serious differences of opinion within the ruling
party or a realignment of political forces. Such developments are disruptive from a point of view of the
expected full tenure of an elected House. However, such developments also reflect political conflicts organically
integral to democracy in its current stage of evolution in the country.If we wish to curtail the natural evolution
of democracy in the country and foist on it a straitjacket that forces assemblies to limp along with governments
that have lost real legitimacy till the next round of elections turn up, that would be a bad idea. It is simpler and
healthier to resolve that each level of government would function without worrying too much about how its

working would impact elections to other levels.
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T TT B ST FAEaar ¥ aTe U = 7 99 2T 2 TF 26 ST ¥ a18 #7190 § SO a5 A8l g atew
ot 9% F TR 9 &1 ot STavaed a1 219 ST ¥l gl T U FAT TEHT g STgl TSIy |1e il faeianeor $i
AT  HTET FH FIT ST FoRdT 81 qET T AT H Rl TSR A8l g, TEU AU q1e ZTIHT alH20T FT RTEhITdH
THATE AT TS 7 SATTIAHAT % Tl (FIH 6 AT I efic H TRATREAT T SARTAT 6 d1o ST Ao AT
TR AeATes i Teie offe § o1 s ey 8 oo o g & SR &7 g=4 {337 Srar g1 289 T a9 qard
Rt % TAqed gt g1 seErars it uREaty § g wve ahEaEt (G s avEET aiee) #iw g At
afEatT (et § @ gierae siw wifes afwut) arfae gt gl
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TRegTer ST TTTer fAet T8t § a8 SATTeraTd JaheT J¥e] SCATE o 11 ThIEal & a¥Ta¥ gl el & #hl HIAT & a1¢ | el &l
AT Tl A Tehe HIAT ST THAT & T T TRal T BRI [GEAT STonT SaeqT § STHT Agl AT SITUIT F 110 I8 1@ a1 qgl
Fredr FoF TR At It ST &A= 31 9T 2017 T q9T HHT F TETT S AE AT TG0 FAT0T T TS
ST AET TR THY IHh ITE TRETRT 7 AT UHET g1 S0 ST A TS T SAfErerT v gYhTT AT gEArai
FIAT 8 AT TG IEF [o1T F&T AT R UH TR ZEaia<or i 78 ¥ Trehi 1 =1eT Uha il &8 362 ST adr 21 3T
T AITorT THT TEAHT TERT Sl o TgIITerd TS o &7 H R ST T g1 AT U 9= 81 2% a9 seatens
LA I ATATL GEATATLT FEAT § AT TG ATHILT FHET TRATAT & g4 qATE & AT g TH ATH 3 S & @1 |
FTAT STTAT 8| ATTATATE 3 TTE AT F S HT 1 THH AT Shl T &7 ST ATAT YT & Z1 ATAT 3T, GA AT A
Five T Tiia foshr, Sort ot s et qar e arfee g1 Fai a6 st aREa et w1 et €T FaT gl
3Ia FHT AT T offe F FHTATS & FHTOT U Fih(daw AT & AaqY 9 UHT ATHI q51 @37 § T 1 a8 UH THa #7
ool FIAT gl UH H UH {0 ATaier ¥ AT SHagradar &l JaT AaWg A9 3T T 8| T AN HT FgaT g o TAT Fe AT
T A1 STATh 97T AN g T 8 1o SIS SAterfe=ra Ua ATaier it Torord @ FohdT 13T UHT ATHTI HTAAT &7 &
Frer 21 a7 oft TAT F37 % 3TN ST & THO TaHT RATAT 97a8 & FTs 3| TS % IF T S, FoaTara o AT 7 T
ST ATAT TTTLT T {ATRT 19 6 TRt AT Faw &1 &g am g1 Faest & a9 § {7 ag s gr asar g & s ae a
Ao a7 F1 FT T IS0 3 F oIy ae-ame UF FaW 33T TdT gl THH Yol FT FfI 0T g7 Thar g i &0 §
AT ATAT TREATRMET AT TETAT qiee e § Z1 ATl [Aerer § T o1 TacY g1 T8 AL Tagi | off s R
AT BT AT 8, 3T T FATETS TS {T FT ATHST TTAT H FH gT| AT 312 & &6 qT T T FTel & il STHTERT F qTel
T AT O T AT (erer =07 a1 6T srfers & srfarss 7y 2 £ 3 e et 7 @ e T 3 e ag g & Y
TSI 3t &1 oft 93T < 9hd 31 29 899 1978 | UAT 21 3@ Y 7 2|
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T g % ferer e a1 Rt 9rer?

FTAT & SATSATET F T8 F BT T § AT age T qarae 2T W@l gl 3a+ o a0 § ff =& wraer i s 9
Tol €2 80| AN & AT 2 T STIATH Iusdar, ST H7 220 AT AcAtere® A= F TR T HAT g9 STH ol gl
TOTETSIT S8 Gt TTehY ST Tl & o GoTel 7 TET & HT 3| AT FTel & o (o0 {STFET FHTIOTT &l gL e o (o0
AT THTH LT % qTaS(E Tg AT AT TS 2|

FL-AThHT 3T FAHEHT0T & Faq T2l | 3BT AT 6 & (FL-ATHN 0 AT 1997 H Af @12 T2 off Fate g &1
TIET 1978 § STAATAT AT 9T) AThA TH AT HTHAT g, ST 7T LT g1 FTAT & T ATAT hl Tged FHE-HTHT TTSIAT F T
ST AT FT AT & T AT [T AT 37 IHF a1 a2 Al il a& FT Iqh (GATR ATHATT B [@F7 47| ATHT i
TET IT AT g Ag! (4@ TRl 2| TATAHAT qAYF HIGT o SATHT HAT T STIAT STt (e =i &7 337 8 o7 w1 a9 %
AT TI=T GIgH T FIe FAAT AT o T8l AN & 50 &7 T SASTTE FdeA il 3TUTA 00 5
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ToRET qTeRTTor FaH  STHY T FQTSIT AT o (o0 T Uk AT THA g ATehe [ohelt [=oTTaeh SivT | S o forw g a<h &9 off
g UH ¥ AT ag 2 T FTer 97 & FGATh TETAHAT HIGT 6 3 AT 6 Teg F-91 a8t Gt L1 8?2 Eed |/ ar
HTAT ST ¥2T AT T 500 ¥ 1,000 F0F % FET FT THAT T qIEL FT IIATT ST T (FTSTIT) F T ZF Tk | o7
fErfert it aRTET =ve ugwr & {1 A =8 ar g F e 7 € griie T ST aswar 81 #rr o F e s |
ST A F&d | AT Fal A2 Tl ASIAT 6 Hohe (WA g1 TH ATHATT & ST AIGT Fal STl ATE H TR T AGH
HET A1 21 a7 T 619 72?2 THY 98 GETATE 6 (WATE ST & 719 9 fQeed 7 97 # 1 3 sqrawy 91t (309) i< 396
AT TG T AT ol FH I ST BT FT T 2l

TH GO &l o &1 /A 21 Thd | TgaAT, TSI1d H ATasTi qhls U a1 Hal a9 90l 8, 91 a8 "1aH Tari 9% 10 &l
7 T TETATT T GTHT| FZT ST 7T & 16 ToT1a H HoTaTer o0l qIef =1 TR HT qohei[ gl TALT A S0 AT Fgl ATIH
AEH gl TIAT 7 2014 F ATHTAT IATT § qS(T & IHALT LT hl SFHIET T T A & (o0 Faawre &7 q9=7 femrd gu sha
e it off| e Oeer a7 aut # 72 At 957 981 ge &1 TH! & 917 Rged & TSl AN FA 37 e arfhear &
e 97 FEHT T AHT GATHOT 6T AT FIAA g &1 AT FT el 9 % s SgrE w1 UAW F7347 39 T80 %
Al FATAT % Tgel RATET o T SRAT {Teaq a9 57 ¥@T 82 39 USieT & a2 RarHt o snfds adior oft 2r
T 2| TEHH (FT I Tl AL ATTEHGT L@ ATAT) FILETRT THETT T T4 TATIAT g, T Toh 3L TGl H T A 3/ 1T
T ATSTIT T THAF TZT 81 ST A G 6 AT TeH 6 T ATSTIT Tl AT STEHT 7 7 7 TAT T 7 TS 00
qTITE BT Tl 21 THF AATAT HITTLE ST BT GIZHT AT TIATATE F Z4oh T UL ZA=A 6T ST T g1 FELT FIETT
T R ie Sataat qo 67 faeft & ferae 3t i T2 2198t 7 3 160t o 1T T 7 et o ATy ot ger ot
T S F TNTET g0 &1 ATHIV STt § ST Saveti it aui=rd Iqesaar 7 g4 & Fa 99 I9 T T qlef &l
Fae Tl uT 72 8 forera o faefr et it fawady a7 off s a=7 g1 s SR st s sy st afafateet
TH HATATT F Ia% § e gFAT 1 THT AT AT IEhT 61T FH R AT g THA AT goll T ST T & HT THATT
T T AT H S ATeAT FHT STF=ae T U8 AaehIfashTil 376 ST T 21 9ad gt AT a7 7 8 3 1t o+ & =@
% ToTT FATT ST T THTH ATHATAT % FTASE Ahal 0l STHIERT 3 SHATHT G a1 g5 8| TLAAT qhal 3 T8 T FI=T
FT ST < AT T & o TATE T TH A¥E F TSI FA hl ST&d g {3 T {he | 579 E1 7 21 Teh| T8 o0 50 fa=t &
el dfcd Fg Ul il STELd gRIT qTih FILETE 3T TSNS T UF 92 Hepia FAHd it T T 299 T8 1978 |
Frdereor @) g & T Rd S 3 TaHT T TS S e F (O ST § wgl o7 fF geee o afhy F Ffiaw wrer o
& TS I T T I AT H FTHT TIA ZIFHTA &7 % GTH F [T AT AL o dLrh § AT T2 TIAqT9 6T T%q gl 79
e & ToIT & FT SASTTH STHITUT AFal &l a7 gl el & ATAT AT TUTAT F S 0 aqrell § Ig SFHIE J911 5
o o 1T & I ATH SR ATl (9T ST FTA 97T | FIe o & TGATE ST H Gedg hl a4g gMT AT gy 3
ST ESTTY STHT 9T T8 (o1 {hia faadr 81 Ty a3 HIat 39 qied &0 Fard g9y =il q1% 9% Frhr a4 fad 81 amr
FAFT THT &1 A TF FT (o6 g FTol & % (GATE gHIE & gU 8 AT Haol (HATET =T F T I¥ THH SEqHTA F7 75
El
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When government plays judge

Executive’s bid to have the final say in judicial appointments is alarming
Jor democracy. Past experience tells us why.

By returning 43 out of 77 names recommended by the
Supreme Court collegium for the appointment of judges in
high courts, the Centre has discarded the principle of
primacy of the Chief Justice of India (CJI) in appointments
and transfers of the higher judiciary. In theory, the last
word still belongs to the collegium, comprising of the CJI
and four other senior judges of the Supreme Court (SC). In
reality, the political executive is vetoing judicial
selections.Executive despotism in judicial appointments is
a pre-condition for the debasement of democracy. The
rejection of the collegium’s selections is akin to Indira
Gandhi’s grievous assaults on judicial independence. In the
1970s-1980s,the government worked on the project of a
“committed judiciary” by controlling judges’ appointments
and transfers. The National Judicial Appointments
Commission Act enacted by the NDA government gave the political executive, and two “eminent persons”
chosen by it, final say in the appointment (or transfer) of judges. By striking down the NJAC, the court restored
the collegium’s primacy.

It is undeniable that the collegium system bred improbity in some cases. The SC’s record in dispensing justice
has also been patchy. It failed to give full justice to the victims of three state-supported riots: The 1984 anti-
Sikh massacre, the 1992-93 Mumbai carnage and the 2002 Gujarat killings. Its judgement in the T.M.A. Pai
Foundation case put fetters on the right to education. Justice A.K. Ganguly called this unconstitutional in his
book Landmark Judgements. The 2013 NEET judgement, quashing single entrance tests for the medical
course, impacted students. (The order was recently recalled by the SC). Some years ago, a CJI was publicly
indicted for wrongfully taking up cases involving substantial corporate interests.However, it was the SC that
cancelled the 2G telecom spectrum licenses and the 214 allocations of coal blocks, granted dishonestly and
illegally by the UPA regime. After May 2014, when several institutions meekly surrendered before the new
government, the court upheld federal democracy and reinstated elected governments in Arunachal Pradesh
and Uttarakhand.In other constitutional and statutory institutions, where appointments are controlled by the
political executive, the party which wins an election gives positions to cronies, relatives and friends. The
positions of state governors, heads of academic institutions, even vice-chancellors of many universities, is
telling. Will it be any different if in the appointment of judges as well, the executive has the ultimate power?The
appointment of A.N. Ray as Chief Justice of India in 1973 by superceding three judges; the mass transfer of 16
high court judges during Emergency in 1976 and the second supercession of the senior-most judge in
appointing the CJI in 1977, are some egregious subversions of the judiciary by Congress governments.The
Janata government, elected to correct the wrongs of the Emergency, brought the Constitution (Forty-fifth
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Amendment) Bill 1978 (Bill No. 88 of 1978), providing that even the independence of the judiciary could be
done away with through a public referendum. Fortunately, the proposed amendment failed for lack of majority
in the Rajya Sabha.Soon after being elected, the present government scuttled senior lawyer Gopal
Subramanium’s appointment as a SC judge. As amicus, Subramanium had assisted in the investigation of the
Sohrabuddin Sheikh encounter case, leading to Amit Shah’s arrest. Though the collegium had the power of re-
nominating Subramanium, in which case the government was bound to accept it, he withdrew his consent,
citing government’s malafide intent.It will be interesting to see how the collegium deals with the current 43
names. The present crisis underscores the wide powers the government has, even under the collegium system.
An adverse intelligence report, no matter how dubious, is enough to imperil the chances of even the most
upright candidate.Historically, chief ministers have had a significant say in the appointment of high court
judges. The 14th report of the Law Commission of India (LCI) noted, “Chief minister has a hand direct or
indirect in the matter of the appointment to the High Court Bench. The inevitable result has been that
appointments are not always made on merit but on extraneous considerations of community, caste, political
affiliations, and likes and dislikes have a free play.” The LCI's 8oth and 120th reports made similar
observations. The Arrears Committee (1990) observed, “Chief ministers have come to think that filling up
vacancies on the High Court Bench is a matter of patronage, political or otherwise.”Though, on paper, between
1983 and 1993, only seven judges were appointed without the CJI’s consent, in reality, many judges “were
actually foisted on the judiciary” (Chapter 5, Vol. 2 of The Arrears Report). The pernicious influence of the
executive on judicial selections may partly explain the failure of several high courts in protecting civil liberties
and fundamental rights and ruling decisively in cases of corruption.The current regime’s attempts to exercise
the power of veto in judges’ selection will imperil our democracy. “Men are more often bribed by their loyalties
and ambitions than by money,” said Justice Robert H. Jackson. Governments can appoint judges as governors,
vice-president, even the president of India. The last thing we want them to do is to start appointing judges as
well.

Ashish Khetan The writer, a member of AAP, is vice chairperson of the Delhi Dialogue
Commission
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Searching for an equilibrium

Questions recur about the rightful limits of judicial intervention in the
matter of policy choices in the executive and legislative domains

In the 67th year of the Republic and 70th year of freedom, we find ourselves engaged in a heightened debate on
the imperatives of preserving the constitutionally ordained jurisdictional equilibrium between the legislative,
executive and judicial branches of the Indian state even as we celebrate the expansion of constitutional
freedoms and the resilience of our democracy. At the heart of this debate is the reach of judicial review power
exercised by the Supreme Court. Given the tenuous relationship between the executive and judiciary, the
subject is increasingly relevant to the functioning of our constitutional democracy. While the sterling
contribution of the court in asserting the inviolability of and expounding the right to dignity as the core
constitutional value has been universally acclaimed, questions recur about the rightful limits of judicial
intervention in the matter of policy choices in the executive and legislative domains.



The foundational principles

Some of the court’s transformative judgments are recalled to indicate
the evolution of our constitutional order, premised on protection
against the arbitrary exercise of power, non-discrimination and
“constitutionalisation of socio-economic rights”. Establishing the
procedural fairness and reasonableness test in Maneka
Gandhi (1978) to determine the constitutionality of the exercise of
executive power and declaring in M. Nagaraj (2006) that Articles 14
(right to equality), 19 (right to fundamental freedoms) and 21 (right
to life) “stand at the pinnacle of the hierarchy of constitutional values,
the court recognised that human dignity, equality and freedom were
“conjoined, reciprocal and covalent values” (Sandra Liebenberg, 2005).While expanding human rights
jurisprudence and recognising as fundamental the citizens’ right to food, health, education and clean
environment, etc., the court in an expansive interpretation in V. Markendeya (1989) recognised the Directive
Principles of State Policy as “the conscience of the Constitution” which give shape and meaning to fundamental
rights. Having thus established the foundational principles for the exercise of a wider judicial review
jurisdiction traceable to Articles 13, 32, 136, 142, 147 and 226 of the Constitution, the court declared that
judicial review was a “constituent power” and an integral component of the unalterable basic structure of the
Constitution (Kesavananda Bharati, 1973).

Expanding review jurisdiction

However, moving beyond the socio-economic rights, the court’s review has been invoked in “public interest” to
question major decisions of the government concerning policy choices, for instance in what are now known as
2G spectrum and coal mine allocations cases. Challenge to proceedings of legislative assemblies and decisions
of the Speaker have also been entertained by the court (Nabam Rebia, 2016). Recent decisions of the court
voiding a constitutional amendment approved by Parliament to alter the procedure for appointment of judges
(National Judicial Appointments Commission or NJAC judgment, 2016), exercising review powers in what is
popularly known as the AFSPA — Armed Forces (Special Powers) Act — case to hold that the use of excessive
force by the Manipur Police or the armed forces of the Union was not permissible, has extended the courts’
review jurisdiction to domains hitherto regarded as the exclusive preserve of the executive and
legislatures.Protagonists of a wide judicial review jurisdiction argue that it subserves the rule of law (Dicey,
1956), advances the cause of justice, is consistent with democracy and rules out only those choices that are
obviously unreasonable and inconsistent with democracy (Ronald Dworkin, 1986). Socrates’s condemnation to
death by Athenian democracy is recalled to argue that liberal democracy needs to protect itself against “the rule
of the mob”. James Madison had argued for “auxiliary protections” to secure the fundamental liberties of
citizens (The Federalist Papers).

Limiting the ambit

Even so, questions abound as to the rightful ambit of the court’s judicial review jurisdiction within the
framework of parliamentary democracy premised on the assumption that people exercise their sovereignty
through elected representatives and not through the unelected judges. “Judicial supremacy”, “judicial
excessivism” or “judicial despotism” are seen as antithetical to democracy and contrary to its first principles. It
is argued that representative democracy is as much a part of the basic structure of the Constitution and that
judicial review, although constitutionally sanctioned, cannot be exercised to negate or subordinate other
fundamental features of its basic structure.In some of its recent judgments, the Supreme Court has itself
cautioned against ever increasing expectations from it. In a substantive judgment in Santosh Singh (2016), a
Division Bench of the court declined to entertain a public interest litigation (PIL) seeking a mandamus for the
inclusion of moral science as a compulsory subject in the syllabus of school education. In an eloquent
exposition in the NJAC case, Justice J. Chelameswar in his minority judgment rejected a distrust of the
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legislators in securing the constitutional fundamental and argued: “To assume or assert that judiciary alone is
concerned with the preservation of liberties and does that job well is an assumption that is dogmatic, bereft of
evidentiary basis and historically disproved.” In its opinion in a Presidential Reference, a Constitution Bench of
the Supreme Court had earlier opined that “Parliament and the legislatures, composed as they are of the
representatives of the people, are supposed to know and be aware of the needs of the people and what is good
and bad for them. The Court cannot sit in judgment over their wisdom”. In a recent order, the court declined to
entertain a PIL seeking the court’s directions to restrain the Union government from incurring security and
other expenses in respect of certain individuals in the State of Jammu and Kashmir on the ground that these
writs are “judicially unmanageable”.

Looking for the middle

Benjamin Cardozo, the celebrated American jurist, had cautioned years ago that “there is no assurance that the
rule of majority will be the expression of perfect reason when embodied in the Constitution or in statute. We
ought not to expect more of it when embodied in the judgment of the Courts”. Nor can we forget that “... the
great tides and currents which engulf the rest of men do not turn aside in their course and pass the judges by”
(The Nature Of The Judicial Process, 1921). Scholars supporting limited judicial review have argued that courts
are at best ‘platonic guardians’ of democracy and that “it is entirely incompatible with democracy for courts to
define their mission as one of correcting elected officials who have strayed too far either from what the judges
think is right or from what they claim they know (and the legislators do not) that the people really think is
right” (John Hart Ely, On Constitutional Ground, 1996).The ongoing debate concerning the limits of judicial
review in a parliamentary democracy is anchored in profound philosophical issues concerning the nature of
representative democracy and the inalienable fundamental human freedoms that need to be insulated against
the “impulses of transient majorities”. In the light of our own experience of the political and judicial processes,
it is legitimate to ask:

e Can the original justification for the court’s anti-majoritarian role be used to equate constitutional
supremacy and judicial independence with “judicial supremacy”?

¢ How do we resolve disagreements over “constitutional-interpretative judgments” in the framework of a
functioning democracy, given the disclaimer of judicial infallibility by the court itself?

e Assuming a decline in credibility of the political executive, can the judiciary act as “co-governor” of the
nation?

e Where do we locate the “equilibrium between the Scylla of insensitive detachment suggesting
indifference and the Charybdis of unwarranted intrusion” to fix the frontiers of judicial power in a
constitutional democracy without being on the wrong side of the “democratic faith”?

As we reflect on these questions, it seems self-evident that in the articulation of constitutional principles,
Pascal’s spirit of “self-search and self-reproach” reflected in recent judgments of the Supreme Court will best
subserve to strengthen the institutions of India’s liberal democracy and sustain over time the otherwise wide
ambit of judicial review, so that the judiciary remains “a light unto the nations” without being a “sheriff unto
the nations” (José A. Cabranes, 2015).For the moment, we must accept that the weight of the court’s authority
and acceptance of the extensive reach of its judicial imprimatur is best explained in terms of popular trust in its
moral and intellectual integrity rather than in a stretched philosophy of constitutionalism. The decline of
Parliament as the highest forum of our democracy, the perceived insensitivity on the part of the bureaucracy to
the pressing priorities of the people at large, a general distrust of executive power and loss of faith, generally
speaking, in the moral and ideological integrity of the political class collectively account for an expanded remit
of judicial review.
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