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Tax treaty: Realigning Mauritius

By Nishith Desai

The Mauritius Treaty has been in existence since 1983 and, over a period of time, played a critical role in attracting investments into India.
Right from the inception, the focus of the Mauritian government has been to develop a robust offshore financial centre regime that attracted
reputed financial investors to use Mauritius as a platform for investment into India.

In fact, most of the initial companies that were set up in Mauritius were funds looking at investing into India. The Indian government was also
instrumental in promoting the Mauritius route and vehemently defended the Mauritius route before the Supreme Court in the Azadi Bachao
Andolan case, besides issuing circulars to ensure that treaty benefits on capital gains were provided to Mauritian companies.

It must be recalled that during the 1990s, when the treaty first began to be extensively used, the capital gains tax rates in India were
significantly higher than they are today. Investors, especially those from the US, were concerned about direct investment into India due to a
credit mismatch issue that arose due to differences in the source rules in India and US. The concern for US investors was that the taxes paid in
India on capital gains were not available as a credit in the US. With time and the lowering of the Indian tax rates, this has become less of an

issue for investors.

Over the last decade, the stance of the government in respect of the Mauritius treaty has undergone a change and everyone has expected
amendment to the treaty for the last 10 years. So, it is not coming as an absolute bolt out of the blue for anyone to see the modification to the
treaty benefits.

We must compliment both the governments for ensuring that there is an orderly phasing out of the capital gains tax exemption over a period of
three years without unduly burdening the investors who invested in India relying on the treaty. This has ensured that there is no knee-jerk
reaction, unlike in the past, due to the revisions in the treaty.

More importantly, apart from the changes to the capital gains tax benefit, renegotiating a reduced rate of tax of 7.5% on interest will also usher
the India-Mauritius tax relationship into a new era. While the press release only talks about increase in rate of tax for banks, my understanding
is that the 7.5% rate of tax on interest will be extended to all investors who are investing from Mauritius.

India has a shallow debt market and it is likely that the country’s debt markets will get a boost providing for a reduced tax rate on interest.
Already, we are seeing India relaxing its exchange controls to facilitate debt from overseas and has, in some circumstances, reduced tax rates to
even 5% (but not across the board). The protocol will make Mauritius even more attractive than Singapore, Cyprus, Netherlands, etc, at least
for debt investments.

We must celebrate the implementation of the treaty by both the countries in good faith for all these years. Time and time again, despite all the
news reports on treaty benefit being denied, at the highest levels in the government, the view has been that any change has to be made through
an amendment to the treaty.
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In fact, we must acknowledge that when the Indian capital gains taxes were high (ranging between 25-50% until recently), the India-Mauritius
treaty along with the offshore financial centre regime in Mauritius reduced the rigours of Indian taxes and facilitated large amounts of foreign
investments into India, transforming India into the growth driver for the world economy that we see today.

The changes to the treaty will, of course, lead to some short-term impact on investments in India. There are unresolved tax issues that
especially arise in the context of P-Notes issued by FPIs/FIIs. Further, today, unfortunately, there is an artificial characterisation of business
income of the FPI/FIIs being treated as capital gains.

This leads to a situation where even portfolio trading investors who would have otherwise not been taxable in India are being subject to tax
here.

Hopefully, the government will revisit this issue and align the position with other countries so that mere trading in Indian securities should not
give rise to tax implications in the country, absent a permanent establishment in India. This artificiality is unfair and also gives rise to possible
non-availability of tax credits in the home country.

While the government has renegotiated the treaty with Mauritius, it is also hoped that they continue on the path of tax reforms to ensure that
investors are not put off by constant adverse changes to tax policy.

The writer, considered in tax circles as the man who discovered Mauritius, had advised the first FII investing into India

Why government’s decision to amend
tax treaty with Mauritius is
commendable

We commend the government for its decision to finally amend the tax treaty with Mauritius to curb its misuse. The move is in line with the
global trend towards crossborder tax transparency and ending base erosion and profit-shifting. Ending the kid-glove treatment of Mauritius
has not been a cakewalk, but India now has the right to tax capital gains on investments coming from the island nation from April 1, 2017. Tax
will be charged at 50% of the prevailing domestic rate for two years with conditionalities, and full tax will be levied from 2019. Investors loathe
retrospective taxation. Sensibly, past investments have been grandfathered.

India’s big concerns have been Indian entities using the Mauritius route to launder unaccounted wealth and manipulate stocks in India, and
treaty shopping by foreigners. So, the limitation of benefit clause introduced with the consent of Mauritius is welcome. Strengthening the
exchange of information pact with Mauritius, which has been under pressure from the G20, to rework the clause is in order. The revision of the
double-tax avoidance agreement (DTAA) will also change India’s treaty with Singapore, where the benefits are linked to Mauritius. Mauritius
and Singapore account for over 50% of the FDI inflows into the country. Not unexpectedly, markets have not cheered the treaty revision,
meant to provide a level playing field to portfolio investors.

However, there would be a problem. When investors look at inter-country comparisons of post-tax returns, India would now look less
appealing, unless the corporate tax rate is cut further to Asean levels. The tax base must be widened with the swift adoption of GST that creates
audit trails, to check evasion and identify potential taxpayers. It is also imperative for India to follow the UK, and introduce a unique legal
identifier to make companies identify their real beneficiaries. The government should intensively train tax officers ahead of the introduction of
the general anti-avoidance rules (Gaar) to curb sharp tax practices next year.
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foreT e &5

FAET I W ARG AR arelr
AT AT

AN THR & T adl F HRAT X JRRET F g1 # gg $ Aada wxa H Tl 3 o) 75 R & aRka oRa 7 foee

T fAARN AT IHHA T HAYUTA BT ATHT AT| SHH Fael ST Hel 707 & 6 I RomgR &1 F1% T 307 T &7 # q9 @A @
F BT EAT AT & O HRAT THR 3886 Wd B dehirld & T qodrs 8 ol Jg 9Rd F 30T Tl & FoRel VE-3aigsd o
el AN & AN B P ATolg [TH SRR I IR FIAT & o] el W Y 3y fagel fderest & faeer # fhu v &Y agorere
& Ty 3 P warer g TN

38 TFoliel 1 A A WA (T Fed & 3R sEd IR w H gl #F et & aewd wwi fre o € oRa 3R Al & dm
R T F g Forer o nfAer ¥ Safs Qe I 3 @ T A F FasE At AT HRAT PR TR #F FAwwt & T FHE w9
¥ 3Rl B ETeifn Ui Jpd A RIMQR & SIRA HRA F A & H@i A 50 Foliel & °de GHE B GAS o §1 el HaE
T & fIT HRA & @Y A & AN & fIT grel d AT adt & SR AR F o AT A JRIT A & AT BT HRAT B
OT I8 T @A AT WHR & 3N F FAeaR A IR AT 7 aer =21 § F 39 IR dicieia & 58 oA fRar o)

A Tl AT & 5 130 2017 31 AT 2019 F SR HHFAVT HT H I & H 50 HEET T & o1 fGAm swen| @l ARRM
et (e HUAT ARd) B AR X H 50 FEAT Fe H 1H I Brerm 9 WS 12 FEAT & Gk 386 AT TR & FoT
WY 27 M@ TAY (15 AT@ ANRYT & T0F) F 3AF o) g ereal 7 A HufAd] P AR 0T 2019 dF Tg el aoft e areem
S Ig A PN TEIETeT TE Freliel AR & FARY 37T aTel AT & Real H 8T AT &1 &Telith Tg dlcplioed 30T & offchel
GlaTe 137 OX U1 & 3R T offT 3e¢ @M fHeaT Wam| F8l deh foh T3l &bt nfdrer 6w ST & arasje ANRM & 9gd §&
eIferer €l 37| TNl & e AU ava & are fAaret & U 39 & FH faehey (ROTQR 3ryar #RE) 3uerey giat| Stel ah
HRd & FAT & @ add F g W ATS A @1 5 QA 327 R UR dear A gRAfRa s
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AR & Y 9 : g &9 W)W USRI

T GeXQT GoIAvIA

FITTAR P ARA IRHR o AR & AT T W g&aAeR o, f5aq Tgi Hr TRAR @ 130 2017 A7 380G g AL T duiaar 6t
TG ¥ AR FUAd 3 AFRATET A & b W geliorg are7 o ager o1 AR/SR et =7 St S F aed Ha= § a9 & &
G 1 FHSIT H AU W FITAIR P O s H G&d@d [hT| $HP ded PR ANRE Hr Hufadm th 3nid 2017 F g ARG
Fufadl 3 U RN T € A 3% SHY B Tl GEleTd AT W HRA TWHR B d AT G| Felifes YOI ar aut & fow a fi
B A & b 50 UfARE do & ifAd Wl o af 2019-20 & AR H HUfAAT B ART F T, PGS B e & QU H Fhrel
RNT| HRA g A & drd 1983 F Y g8 o, Afthed 75 woh e a9 e gl S fadh FEyTT AU B HRAT AT A
feaer & srgafa & 1 el omer F e, MR WX oI I R I arer fagel et & fov FEg meder 9 | HIAT BH
Rae Teee FRER arel wufaar T g 33T AR & SIRT aRd # [T = &

PIAYT W Tl 2012 F T 70 AT g F ANYT & IRT @S arer AT 1 ot f&ar 7 1 39 A9 09 W AT TWHR Hl B
¥ SINER @ 31| AR & O g 3nfde e #Fared o are 2012 # te AT & or 91, 6 59 0T A A Th g W Hh
Rifaa € fFaRa & g arer Ader AR @t 37ar & AR g X e & fow gar & a1 AR Joea iRt & g @aeet &
Ued 9Ue & o 3R 59 @ $© add # ARAT Jard @ @hd ©, oleaid 59 URRAT & AIRT U g A Huedr H A feam g
AT T F 8T T A B Seh F61 & St AR & 5T & | el 38 331G s A 5 T FIaeg a=iom, St aar &lf & &l
&l AT aamvan| AlsEr gorfd & arg off wet fAfy qarg vaffives a aeR & RAfde RduRe! & W usH arl 36 $aA & W
&1 fadwor fomar ¥ o AET &7 §, o WX aTeT gednhd @ 3T US HahdT B

FHomgR At & e aren Aar

HRA-RHITQR ST & HJeo6-6 H del T & h HRAT $uel & MR doad W gy & Harfdt & @ arer geierd o asft aa
TR Sa d& fF "RA-ARRM SIEUT & d8d 30 a¥e & o a8l & A & e W &1 3@ Jfs ARa-Ae SideT & ded
grayT # GG & I ¥, e fRar 5@ ard A § 6 v 3R Sfel AR SETT & graure 13710 20179 Ugel §U AL P FIaT
et T , e GRET A B W yraurd 1 fREdR HRA-RHmgR Aduw & dga gu Fd d@% arge FE @ ureen| s8s gRumeEasy
Mg & fAarh ft R F 9RAT Hufadl & AT A b & 13080 2017% arg (Sraar 3T 130 2017 @ Teel g3 &) FHiofer
UG &7 HIIET S el Toel UTeaN Fifh HRA-ARIRRT SIEUT & ded HGRI U9 38 dRi@ dd g & Sied|

Ursde sfFadl Be g wifesd Hulaar

Jifa oRadT HooT & SAIRT B gt Jaer 3l o Pard 3raRa suae & g § Ay € Hife F@Eae B 9w e %
R W A HUU 3RBPR T a1d Al & 3R deldiar & ded Gid 3maRa waa b 0 daed de & AT & Ao &1 ARy
HS & Ale & Per I § 6 57 aiI9d TUEROT d T 3TN S WIhiol & &Sl SIRT 8dT| UTsde sidact ®a! b axd & 37efr
SeT$ TS A R AT fa af F e f el ar 3 o ueer e o g 3R R fRdet B gfRd aver @ 5 3 la @
SRAT 39T T

el arémiferat s

AR JFATIR & dod THURTS & g Ao Galag duieal & AT o (FART 3af a1 sfFady 6 e fr hredd s off &)
Golord Fufa AT STar &1 0 AR FHRhr W gEiera o1 @ § 3R 31 vhdiang ARa-ARM S18UT & aed YEerd ord &
UTadTe &1 BT 301 ol BT & arg 0F fAder off genfaa gt 3R uietetar & gaifde 0@ @aer 1385 2017% a6 %IRRT H X &
R # 37 | gAEg R 3R ACIdIE il THadell I $HGT [T F Bl dTel o WX T BIar df & A §, 3R 0 AR
H 127 & e T ¥ fAder foRar 797 & 38 QEieTd o W @R T X 15 BRIGT §, 3R 50 aer &1 3afd 12 78 & &
B GepeAoT Y Ay F grelifep ¥ & T 7.5 PIHST & o Hebahl &l

-l IR & arel

TR Alc TR A arell W WIeidia & ded [AWId 38 U8 ol ¢ Faicfs [ & ufa & saue & amera 0@ cgaear &
ded IR HEE el O caaen wen | RAF A g afed AR gfasfadt & A f sTor wa are fAaeret & fow wa
3ehSeh Y TATTINT| e HA gU & df Al ST A arell THNITE FHS WX HRA H A R, Al 38 FRY e arenr off df He aReh
A SHR aGH BN AR A IS THAINE FHE W FAUA S FHAT H AR & Told el | $H W HUYUR B ST T Tg 3@l gan
5 a1 @ A R & T 3mhds @nfad @ dr #



AFE

www.afeias.com | 5
IMPORTANT NEWSCLIPPINGS (12-May-16)

T T Ahed oA
3ifaa aRada Hous & alE & 9RA F THUS3 F Ua R arell AR H sHEedr Fard 3nURa I & o & grdr aia
# e el Fifer 0 3gay Geliord Fufal @ Hafd gl §1 &Telifes iekpiel & GEdaas S @l & a1g & Qi TIedT g@a &l

Trerat|




